








Vou. 47 





CENTRAL LAW JOURNAL. 399 








~ Central Law Journal. 








ST. LOUIS, MO., NOVEMBER 18, 1898. 





The use of a hotel telephone was involved 
in acase recently decided by the Supreme 
Court of the District of Columbia. It ap- 
pears that the plaintiff, one Danenhauer, was 
the proprietor of a hotel in Washington, and 
also subscriber of the telephone company. 
The litigation arose in an attempt by the 
company to remove the telephone on the plea 
that plaintiff allowed guests to use it. In- 
junction was asked by the plaintiff to prevent 
such removal. The court held that an hotel 
telephone must be used strictly for legitimate 
hotel business, and for the private business of 
the proprietor ; that it might also be used for 
the benefit and accommodation of guests in 
connection with their position as guests, but 
was not to be used by them for any purposes 
of a purely private character. This decision 
appears to lay down a reasonable rule, which 
will commend itself to the common sense of 
the public, and will doubtless be satisfactory 
to the telephone companies. 


———- 





In a recent issue, we called attention to the 
case of People v. Sheldon, wherein the New 
York Court of Appeals reversed the lower 
court and set aside a verdict of a juryina 
criminal proceeding upon the ground of im- 
proper coercion by the court. 47 Cent. L. 
J.47. Amore recent Pennsylvania verdict, in 
a civil suit, met with the same fate. Miller v. 
Miller, 41 Atl. Rep. 277. It appeared there 
that a jury, in a contested will case, after be- 
ing out forty hours, reported to the court that 
they stood ten to two, and could not agree. 
The cour‘ refused to discharge them, but said, 
in effect, that the question was not one of 
conscience, but one of judgment; that, if 
they did not agree, the pudlic might suspect 
some of them of corruption, and, if the dis- 
agreement was due to stubbornness, a proper 
penalty would be the disgrace of exclusion 
from the jury wheel, and the posting of their 
unfitness in a public office; that sometimes 
the minority must yield their jadgment in 
order to get a verdict; that, after a verdict 
should be received, he would hear anything a 
juror might say in court immediately after- 
wards in the way of expressing his doubt in 





the case, or his unwillingness to yield in the 
verdict, and consider it on a motion for a 
new trial; that he could not think of dis- 
charging them, even if they had to remain in 
the jury rooms for weeks. The jury shortly 
afterwards handed in their verdict. The 
judge had said that he never had a more in- 
telligent jury before him, and there was noth- 
ing to indicate obstinacy on their part. It 
was held that the court’s remarks coerced the 
jury, and hence the verdict could not stand. 


———————————ee 


‘‘A bundle of inconsistencies, contradic- 
tions, inadequacies and shortcomings, a legis- 
lative misfit,’’ is what Henry Wollman, in an 
address before the Credit Men’s Association 
of Kansas City, calls the new bankruptcy 
law. He says ihat it is ‘‘a weak bankrupt 
act for creditors. Whatit appears to give to 
them with the right hand it attempts to take 
from them with the left. Whenever the orig- 
inal framers put ina good clause some enemy 
slipped in a ‘proviso’ to sap the life out of 
it.’’ What he regards as the worst feature 
of the bill is the provision that the trustees 
shall bring actions against adverse claimants 
only in the courts where the bankrupt might 
have brought them, if bankruptcy proceed- 
ings had not been instituted. This provision 
seems to preclude a suit in a federal court by 
a trustee to attack alleged unlawful prefer- 
ences except when the bankrupt and the pre- 
ferred creditor reside in different States or 
some federal question is involved that would 
have enabled the bankrupt himself to bring 
an action in a federal court against the cred- 
itor. The natural inference to be drawn from 
this provision is that the particular federal 
question which arises under the bankrupt law 
itself respecting the validity of the prefer- 
ence will not be sufficient. Indeed, the pur- 
pose of the provision seems to be to deny fed- 
eral jurisdiction on that ground. Yet it may 
be somewhat unsafe to say what is the effect 
of this provision until the courts have passed 
upon it. “Concerning the probable effect of 
this provision, Mr. Wollman says: ‘‘If the 
federal officials are to be driven into local 
State courts to try all the contests with local 
banks and relatives as to whether a convey- 
ance is a preference under the terms of this 
bankrupt act, before juries composed of the 
neighbors of the preferred bank or mother- 
in-law, you might as well shut up shop in 
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your efforts to set aside preferences, and a 
bankrup'cy proceeding then would absolutely 
amount to nothing except a quick proceeding 
for a man toget hisdisvharge. * * * But 
I believe the federal courts will in every case 
where they assume control of an estate in 
bankruptcy be able to find a way under this 
very bill of asseriing their powers to effectu- 
ally decide whether a conveyance which is at- 
tacked is a preference, and whether it should 
be set aside.’’ 








NOTES OF IMPORTANT DECISIONS. 


FALSE IMPRISONMENT — JUSTIFICATION FOR 
ARREST — STATEMENT OF CONFESSED FELON.— 
In Wills v. Jordan, 41 Atl. Rep. 233, decided by 
the Supreme Court of Rhode Island, it was held 
that a constable is not justifie1 in arresting a per- 
son without a warrant on the mere statement of 
the confessed principals in the felony that such 
person had been a principal in the felony, where 
no! corruborated by trustworthy information from 
others, or by circumstance< affording reasonable 
ground of suspicion against the person arrested. 
The following is from the opinion of the court: 
“This is an action of trespass fur false imprison- 
ment. The defendant pleads in justifica'ion that 
he is a constable, and that as such he arrested the 
plaintiff on reasonable and just suspicion that the 
plaintiff had been one of the principals in the 
commission of a burglary, and on the information 
given to him by two others, who were also prin- 
cipals in the crime, and had confessed their guilt. 
The plaintiff demurs to the plea, and assigns as 
ground of demurrer that the plea does not state 
specific grounds sufficient to warrant the defend- 
ant in baving suspected the plaintiff to be a prin- 
cipal in the felony mentioned in the plea. The 
demurrer admits the allegation of the commission 
of the felony set forth in the plea, so that the 
question resolves itself into this: Did the in- 
formation given to the defendant by the two men 
who had been arrested for the crime. and who 
had confessed their guilt. justify a reasonable sus- 
picion of the plaintiff's guilt? In Murfree, Sher. 
sec. 1161, it is stated that an officer may arres 
without a warrant on reasonable suspicion, 
founded either on his own knowledge, or informa- 
tion from others, that a felony has been com- 
mitted. We think, however, that, to justify an 
officer in acting on the bare information which he 
receives from others. tbe information must come 
from creditable persons. In Isaacs v. Brand, 2 
Starkie, 167, Lord Ellenborough held that a con- 
stable was not justified in apprehending and im- 
prisoning without a warrant a person on suspicion 
of having received stolen goods, on the mere as- 
sertion of one of the principal felons. In Holden 
y. Hall,4 Hurl. & N. 423, Watson, B., remarks 





that, to justify an arrest without a warrant, ‘the 
charge must be reasonable, as regards the subject- 
matter and the person makingit.’ See, also. Hol- 
ley v. Mix, 3 Wend. 350, in which it is said that an 
officer would be justitied in arre-ting without a 
warrant, even if no felony had been committed, if 
he acted on information from another, on which 
he had reason to rely. And see Wade v. Chaffee, 
8 R. I. 224. We do not think that the mere state- 
ment of one confessing himself guilty of a felony, 
uncorroborated by trustworthy information from 
others, or by any fact or circumstance :ffording 
reasonable ground of suspicion against the plaint- 
iff. was sufficient to justify the defendant in ar- 
resting him; and, therefore, our opinion is that 
the demurrer should be sustained, and the plea 
overruled.”’ 


HABEAS CORPUS—WHEN WRIt GRANTED.—It 
is held by the Supreme Court of Nebraska, in In 
re Fanton, that habeas corpus will not lie on be- 
half of a convicted prisoner on the ground that 
the sentence to imprisonment is in excess of the 
statutory period, since such a sentence is erro- 
neous merely. and not void. The court says: ‘*The 
maximum sentence authorized to be imposed by 
section 116 of the Criminal Code upon a conviction 
of grand larceny is seven years’ imprisonment, 
while the petitioner was adjudged to be confined 
in the penitentiary forthe term of eight years. 
Itis argued that the sentence of the court, being 
in excess of the maximum limit authorized by law, 
is void. ‘The soundness of this contention depends 
upon the fact Whether or not the defect indicated 
constituted an error or irregularity merely, since 
it is firmly established in this State that habeas 
corpus is not the appropriate proceeding to re- 
view mere errors and irregularities in a judgment 
of an inferior court in a criminal case. The writ 
of habeas corpus cannot operate as proceeding in 
error. Ex parte Fisher.6 Neb. 309; Jn re Balcom, 
12 Neb. 316.11 N. W. Rep. 312; Buchanan v. 
Mallalien, 25 Neb. 201,41 N. W. Rep. 152; In re 
Betis. 36 Neb. 282, 54 N. W. Rep. 524; State v. 
Crinklaw. 40 Neb. 759, 59 N. W. Rep. 370; In re 
McVey. 50 Neb. 481. 70 N. W. Rep. 51; State v. 
Leidigh, 54 Neb.— 75 N. W. Rep. 24. Ifa person 
is restrained of his liberty by virtue of an abso- 
lutely void judgment, he may be discharged on 
habeas corpus. ‘Tv obtain release by such a pro- 
ceeding, the judgment or sentence must be more 
than merely erroneous; it must bean absolute 
nullity. Jn re Havlik, 45 Neb. 747.64 N. W. Rep. 
234. Mr. Church, io his valuable treatise on 
Habeas Corpus, states: ‘The general rule is 
that when a court has jurisdiction by law of the 
offense charged, and of the party who is so 
charged, its judginents are not nullities. It is 
only when the court pronounces a judgment in a 
criminal case which is not authorized by law un- 
der any circumstances, as in the particular case 
made by the pleadings whether the trial has pro- 
ceeded regularly or otherwise, that such judg- 
ment can be said to be void, so as to justify the 
discharge of the defendant held in the custody 
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by such judgment. Thus, ajudgment of convic- 
tion is not void because of the failure to inform 
the accused of his right to an appeal, or because 
of the fact that there were gross irregularities 
committed during the trial, in the impaneling of 
the jury, in the introduction of evidence, and in 
the rendition of the verdict, or because an ex- 
cessive punishment has been imposed, except as 
to the excess.” Church, Hab. Corp. § 370. 
And in section 373 the same author uses this lan- 
guage: ‘The prevailing rule is that an excessive 
sentence is merely erroneous and voidable, that 
the whole sentence is not illegal and void because 
of the excess, that it is not void ab initio, and that 
it is good on habeas corpus so far as the power of 
the court extends, and invalid only as to the excess.’ 
Numerous decisions are cited by the author which 
fully sustain the doctrine announced in the fore- 
going excerpts. The following are in point: 
People v. Liscomb, 60 N. Y. 559; People v. 
Jacobs, 66 N. Y.8; People v. Baker, 89 N. Y. 460; 
Ex parte Henshaw, 73 Cal. 486, 15 Pac. Rep. 110; 
In re Graham, 138 U. 8.461, 11 Sup. Ct. Rep. 363; 
Inre Crandall, 34 Wis. 177; In re Graham, 74 Wis. 
450, 43 N. W. Rep. 148; Id., 76 Wis. 366, 44 N. W. 
Rep. 1105; Jn re Pikulik, 81 Wis. 158, 51 N. W. 
Rep. 261; Ex parte Mooney, 26 W. Va. 36; Feeley’s 
Case, 12 Cush. 598; Ex parte Crenshaw, 80 Mo. 
447; People v. Markham, 7 Cal. 208; Ex parte 
Shaw, 7 Ohio St. 81; Ez parte Van Hagan, 25 Ohio 
St. 427. A judgment imposing sentence to im- 
prisonmentfor a longer period than authorized 
by statute is not void for want of jurisdiction, 
but erroneous merely. It is the excessive por- 
tion of the sentence alone that is invalid. and 
relief cannot be had therefrom upon habeas cor- 
pus until the valid portion has been served. In Re 
Graham, 74 Wis. 450, 43 N. W. Rep. 148, and in 
Re McDonald, 74 Wis. 451, 43 N. W. Rep. 148, the 
petitioners were convicted of a felonious assault 
and robbery, and sentenced to the penitentiary 
for the term of 13 years each, while the maximum 
punishment allowed by statute for that crime was 
10 years. They applied for a writ of habeas cor- 
pus, on the ground of excessive sentences. The 
writ was denied; the court, through Cole. C. J., 
saying: ‘We deny the writs for the reason that 
the error in the judgments does not render them 
void, or the imprisonment under them illegal, in 
that sense which entitles them to be discharged 
on a writ of habeas corpus. The judgments are 
doubtless erroneous, and would be reversed on a 
writ of error. Fitzgerald v. State,4 Wis. 395; 
Haney v. Stute, 5 Wis. 529; Benedict v. State, 12 
Wis. 314; Peglow v. State, Jd.595. But the judg- 
mentsarenot void. State v. Sloan, 65 Wis. 647, 27 
N. W. Rep. 616. The court had jurisdiction of the 
persons and subject-matter or offense, but made a 
mistake inthe judgment. For mere error, no 
matter how flagrant, the remedy is not by habeas 
corpus. The law is well settled in this court that 
on habeas corpus only jurisdictional defects are 
inquired into. The writ does not raise questions 
of errors in law, or irregularity in the proceedings.’ 








Ex parte Hagan, 25 Ohio St. 426, was an applica- 
tion for discharge on habeas corpus where an ex- 
cessive sentence was imposed. The court say: 
‘The punishment inflicted by the sentence, in ex- 
cess of that prescribed by the law in force, was 
erroneous and voidable, but not absolutely void. 
It follows that a writ of error to reverse the pro- 
ceedings or sentence is the remedy that the relator 
should have resorted to in order to obtain a dis- 
charge from iliegal imprisonment, and not habeas 
corpus, which is not the proper mode of redress 
where the relator was convicted of a criminal of- 
fense, and erroneously sentenced to excessive im- 
prisonment therefor, by a court of competent 
jurisdiction. Ex parte Shaw, 7 Ohio St. 81, ap- 
proved and followed on this point.’ The defect 
of the sentence imposed on Jobn Fanton was not 
jurisdictional, but merely erroneous, since the dis- 
trict court acquired jurisdiction over his person 
and of the subject-matter; and the judgment ren- 
dered was of the kind authorized by the statute. 
In re MeVey, 50 Neb. 481, 70 N. W. Rep. 51, is not 
in conflict with the conclusion reached herein, al- 
though there is to be found in the report of that 
case language apparently opposed to the doctrine 
announced in the case at bur. In the McVey case 
it was asserted that the court must possess juris- 
diction to impose the particular sentence ad- 
judged, else the same will be void. When that 
thought was expressed, the court did not have in 
mind, or under consideration, a sentence inflicted 
in excess of the limit authorized by the legisla- 
ture. There the petitioner bad been found guilty 
of the statutory offense of breaking and entering 
a building in the daytime, while the information 
under which he was tried did not charge him with 
having committed that crime, butdid charge a 
burglary committed in the night season. He was 
prosecuted for one offense, and convicted for an- 
other, so that the court did not have jurisdiction 
of the subject-matter, or of the power to impose 
that particular sentence at that time in that case, 
and the sentence was void. If, upon a conviction 
for burglary, the court should sentence the ac- 
cused to be hanged, the judgment would be void, 
for want of jurisdiction of the court to impose a 
sentence of that kind in that case. But it would 
be otherwise if the court should adjudge an im- 
prisonment in the penitentiary for a longer period 
than fixed by statute for the crime of burglary. 
In the latter case the sentence would be erroneous 
merely, but not void. In the one case the court 
had no jurisdiction to impose that particular kind 
of a sentence upon conviction of burglary, while 
in the other the statutory kind of punishment was 
meted out, although the time of imprisonment ex- 
ceeded the statutory bounds. A sentence of a 
different character than that authorized by law to 
be imposed for the crime of which the accused 
has been found guilty is void, while a sentence 
which imposes the statutory kind of punishment 
is not absolutely void, although excessive. In 
the former case the entire punishment is invalid, 
while as to the latter the excessive portion is alone 
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erroneous, and not void in such a sense as to be 
available on habeas corpus, at least until after the 
valid portion of the judgment has been executed. 
The writ is denied.”’ 





FIDELITY INSURANCE — VALIDITY OF INCOR- 
PORATION.—The Supreme Court of Illinois de- 
cides in People v. Rose, 51 N. E. Rep. 246, that 
guarantying the fidelity of persons holding places 
of trust, and the performance of contracts and un- 
dertakings, and becoming surety on bonds, con- 
stitute a kind of insurance, and fall within the ex- 
ception in Laws 1872 of **An act concerning cor- 
porations,”’ providing *‘that corporations may be 
formed in the manner provided by this act, for 
any lawful purpose,except * * * insurance, 
* * *? although at the time when the act was 
passed, companies doing business of that nature 
were not organized within the State. Magruder, 
J., dissented. The court says: ‘The following 
definitions of the term ‘insurance’ are cited from 
standard authorities by the attorney-general on 
behalf of the respondent: ‘Guaranty insurance is 
a contract whereby one, for a consideration, agrees 
to indemnify another against loss arising from the 
want of integrity, fidelity, or insolvency of em- 
ployees and persons holding positions of trust 
against insolvency of debtors, losses in trade, 
losses from non-payment of notes and other evi- 
dences of indebtedness, or against breach of con- 
tract. Itincludes other forms of insurance, which 
are specifically classitied as ‘“‘tidelity guaranty,” 
‘credit guaranty,” etc.’ 1 Joyce, Ins. § 12. ‘In- 
surance is a contract by which the one party, in 
consideration of a price paid to him adequate to 
the risk, becomes security to the other that he 
shall not suffer loss, prejudice, or damage by the 
happening of the perilsspecified, to certain things 
which may be exposed to them.’ Lucena v. Crau- 
furd, 2 Bos. & P. 300. ‘Insurance, in its most 
general sense, is a contract whereby one party 
agrees to indemnify another in case he shall suffer 
loss in respect of a specitied subject by aspecified 
peril.’ 11 Am. & Eng. Enc. Law, 280. ‘Insurance 
is a contract whereby one. for a consideration. un- 
dertakes to compensate another if he shall suffer 
loss. Such, in its most general terms, is the detini- 
tion of the contract which is to constitute the sub- 
ject of the following chapters, I[t is substantially 
the definition given long ago by Roccus, and is 
recommended alike by its brevity and its compre- 
hensiveness,—qualities upon which subsequent 
writers have scarcely been able to improve. * * * 
It had its origin in the necessities of commerce. 
It has kept pace with its progress, expanded to 
meet its rising wants and to cover its ever-widen- 
ing fields, and. under the guidance of the spirit of 
modern enterprise tempered by a prudent fore- 
cast, it has, from time to time, with wonderful 
facility, adapted itself to the new interests of an 
advancing civilization. It is applicable to every 
form of possible loss. Wherever danger is ap- 
prehended or protection required, it holds out its 
fostering hand, and promisesindemni'y.’ 1 May, 





Ins. §§ 1,2. ‘A contract whereby, for a stipulated 
consideration, one party undertakes to indemnify 
the other against certain risks.’ 1 Phil. Ins. § 1. 
‘A contract by which a person, in consideration of 
a gross sum or a periodical payment, undertakes 
to pay a larger sum on the happening of a par- 
ticular event.’ Smith, Com. Law, 299. ‘In law, 
a contract by which one party, for an agreed con- 
sideration, which is proportioned to the risk in- 
volved, undertakes to compensate the other for 
loss on a specified thing from specified causes.’ 
Cent. Dict. ‘Insurance.’ ‘An actor system of 
insuring or assuring against’ loss; specifically, the 
system by or under which indemnity or pecuniary 
paymentis guarantied by one party or several 
parties to another party, in certain contingencies, 
upon specified terms.’ Stand. Dict. ‘Insurance.’ 
‘The act of insuring against loss or damage by a 
contingent event; acontract whereby one party 
undertakes to indemnify or guaranty the other 
against loss by certain specified risks... Webst. 
Dict. ‘Insurance.’ It is said in 9 Am. & Eng. Enc. 
Law, 65 (cited in People v. Fidelity & Casualty 
Co., 153 Ill. 32, 33 N. E. Rep. 752): *Guaranty 
insurance is, in its practical sense, a guaranty or 
insurance against loss in case a person named 
shall make a designated default, or be guilty of 
specified conduct. Itis usually against the mis- 
conduct or dishonesty of an employee or officer, 
though sometimes against the breach of a con- 
tract. 'Phis branch of insurance is so much more 
modern in origin and development than fire, 
marine, life and accident insurance that there are 
few decisions upon the subject; but the business 
is gradually increasing, and is doubtless destined 
to take an important place in the commercial 
world. It may be confidently stated, notwith- 
standing the comparative absence of specific de- 
cisions, but the general principles applicable to 
other classes of insurance are applicable here as 
well. Thus, the general doctrine of warranty, 
representation, and concealment, as applies to fire, 
life, and marine insurance, is applicable also to 
the subject of guaranty insurance. It was held 
in a Canadian case that a company was liable on 
a policy guarantying the faithful and diligent 
performance of the duty of aclerk, where such 
clerk went to lunch, leaving a large sum of money 
in open bags in his room, which money disap- 
peared while he was gone. Overdrafts allowed 
without security, by collusion with the party 
making the overdrafts, is within a policy which 
insures against loss‘by the want or integrity, 
honesty, and fidelity, or by the negligence, de- 
fault, or irregularities, of the manager.’ In 
Shakman v. Credit-System Co., 92 Wis. 366, 66 
N. W. Rep. 528, it was held that a contract to 
indemnify a merchant against loss from insolv- 
ency of customers was a contract of insurance, 
and it was said: *We regard the contract before 
us as unquestionably a contract of insurance. An 
insurance contract is a contract whereby one party 
agrees to wholly or partially indemnify another 
for loss or damage which he may suffer froma 
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specified peril. The peril of loss by the insolv- 
ency of customers is just as definite and reala 
peril to a merchant or manufacturer as the/peril 
of loss by accident, fire, lightning, or tornado, 
andis in fact mueh more frequent. No reason is 
perceived why a contract of indemnification 
against this ever-present peril is not just as legiti- 
mately a contract of insurance as a contract which 
indemnifies against the more familiar, but less 
frequent, peril by fire. This very contract has 
(sub silentio) construed as a policy of insurance 
by the Supreme Courtof New Jersey. Robertson 
yv. Credit-System Co., 57 N. J. Law, 12, 29 Atl. 
Rep. 421. The contract being, then, a contract 
of insurance, and the defendant’s business being 
the making of such contracts, it follows that the 
defendant is an insurance corporation, within the 
meanings of sections 1977 and 1978, Rev. St.’ In 
Tebbets v. Guaranty Co., 19 C. C. A. 281; 73 Fed. 
Rep. 95, the action was upon a policy, of insurance 
against business losses or ‘uncollectible debts’ is- 
sued by the defendant to the plaintiff, and it was 
said: ‘Insurance against mercantile losses is a new 
branch of the business of underwriting, »and but 
few cases dealing with policies of that character 
have as yet found their way into the courts. The 
necessarily nice adjustments of the respective pro- 
portions of loss to be borne by insurer and insured, 
the somewhat intricate provisions which are re- 
quired in order to make such business successful, 
and the lack of experience in formulating the 
stipulations to be entered into by both the parties 
to such a contract, have naturally tended to make 
the forms of policy crude and difficult of inter- 
pretation.’ 

‘*We do not understand counsel for petitioners 
to deny that under these authorities and defini- 
tions one or more of the objects stated in its ap- 
plication fall within the term ‘insurance.’ But 
itis insisted that inasmuch as at the time of the 
passage of the general incorporation law of 1872, 
under which they seek to organize, there were al- 
ready in existence statutory provisions for the in- 
corporation of companies known as ‘insurance 
companies,’—that is to say, fire, inland, navigation, 
and marine insurance companies, also life insur- 
ance companies,—and_ that provisions like those 
of the character here sought by petitioners were 
practically unknown at that time, therefore the 
legislature did not intend, by the use of the 
word ‘insurance,’ other kinds of insurance than 
existed at that time, and named in the prior enact- 
ments. The proposition is untenable. While 
corporations of this character have not until re- 
cently been organized, they must, under the fore- 
going authorities, be treated as a form of insurance 
companies, and as such they fall within the express 
limitation named in the statute. The language of 
the exception, in common acceptation, includes 
allinsurance companies, and it is not for the court 
to say that only certain classes were intended. 
‘Courts cannot, as a general rule, disregard the 
plain language ofa statute. It is their duty to 
accept it as they find it, and enforce it as plainly 








written.’ Coke Co. v. Downey, 127 Ill. 201, 20 
N.E. Rep. 20, and authorities cited. ‘It is not 
the province of the judiciary to make laws, but to 
construe and interpret them, and pass upon their 
validity.’ Referring to authorities cited,it is further 
said: ‘A careful examination of all these cases 
will show that where the construction given to 
the words of astatute is variant from their strict 
and literal meaning, such construction is only 
justified upon the ground that it effectuates the 
intention of the legislature as manifestly disclosed 
by a consideration of the whole context.’ Wun- 
derle v. Wunderle, 144 Ill. 62, 33 N. E. Rep. 195. 
The minifest purpose of the legislature in except- 
ing banking, insurance, real-estate brokerage, and 
other corporations from the provisions of the act 
authorizing the incorporation of companies for 
other lawful purposes, was that these excepted 
corporations should be restrained by more strict 
requirements, securing the safe conduct and cor- 
rect administrat'on of their affairs. The object 
stated in the petitioner’s application — especially 
that of guarantying the performance by persons, 
firms, and corporations of contracts, bonds, recog - 
nizances, and undertakings of every kind—is not 
only to enter into contracts of insurance, witbin 
the meaning of the authorities cited, but within 
the spirit and reason of the exception. We think 
the application of the petitioner was properly re- 
fused, and the petition for a writ of mandamus 
will be denied. Writ denied.”’ 





BANKS AND BANKING—DEPOSITS AND COLLEC- 
TIONS—CHECKS — FORGED INDORSEMENTS.—In 
Farmer vy. People’s Bank, 47 S. W. Rep. 234, de- 
cided by the Supreme Court of Tennessee, it was 
held that where a bank accepts a check bearing a 
forged indorsement, and places it to the credit of 
one presenting it, and bas it collected, it is liable 
to the true owner, though it acts in good faith and 
without knowledge of the forgery ; and that where 
a check is not delivered to the payee, but his name 
is indorsed by another, who deposits it with a 
bank, which collects the proceeds, the payee’s 
ratification by a demand on the bank for the pro- 
ceeds makes the check his property, and entitles 
him to recover the proceeds, over an objection of 
want of privity between the parties. The court 
said: ‘This suit was brought to recover the pro- 
ceeds of a check of which plaintiff in error claimed 
to be the owner, and which he alleged had wrong- 
fully gone into the possession of the defendant in 
error, and had been collected byit. The evidence 
in the ca<e tends to show that Farmer delivered 
to one Head a small lot of tobacco, to be put in 
order for market; that, when so prepared, Head 
sent it to his merchants in Nashville, who, having 
sold it, returned to him the net proceeds of the 
sale, in their check on the Fourth National Bank 
of Nashville—payable, however, to the order of 
plaintiff in error; that, instead of delivering it to 
the payee, Head, without his knowledge or con- 
sent, indorsed the payee’s name upon it, and de- 
livered it to the defendant bank, whose officers 
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supposing this indorsement to be genuine, and 
without suspicion as to the title of Head, placed 
it to his credit, and permitted him to check it out; 
that it then forwarded the check to its correspond- 
ent, who in due time presented it to the drawee, 
and, receiving from it the amount thereof, remit- 
ted it to the defendant bank. Declining to pay to 
Farmer the sum so collected, this suit was insti- 
tuted. In the course of his charge to the jury, 
the trial judge said: ‘If you find from the evi- 
dence that the draft in question was drawn by 
Dortch. Carsey & Company, in favor of plaintiff, 
on the Fourth National Bank of Nashville, and 
that his name was indorsed on the back Of the 
draft, but that such indorsement was a forgery, 
then the draft was not legally indorsed, and should 
not have been paid; but if the defendant simply 
received the draft from Riley Head as a deposit, 
placing it to Head’s credit, and afterwards had it 
collected from the Fourth National Bank, and the 
defendant acted in good faith, not knowing the in- 
dorsement of plaintiff’s name was a forgery. then 
the defendant would not be liable to plaintiff for 
said draft, and you should find for the defendant.’ 
While there is obscurity in the first clause of this 
paragraph—the result, no doubt, of clerical omis- 
sion in the transcript—in the concluding part the 
jury are very distinctly told that if they should 
find the defendant bank simply took this check or 
draft as bailee for collection, in good faith, and 
without knowledge of the forged indorsement of 
the payee’s name, then it would not be liable, 
though it had received its proceeds, and paid them 
over to Head. There was error in giving this in- 
struction, for which the case must be reversed. 
While the exact question here presented has not 
been heretofore raised in this State, yet the ulti- 
mate principle upon which it rests for determina- 
tion has been recognized and applied by this 
court. In Pickle v. Muse, 88 Tenn. 381, 12 S. W. 
Rep. 919. the well-settled rule was announced 
that ‘a check drawn in favor of a particular payee 
or order is payable only to the actual payee or 
upon his genuine indorsement; and if the bank 
mistake the identity of the payee, or pay upon a 
forged indorsement, it is not a payment in pursu- 
ance of authority, and it will be responsible.’ ‘To 
the same effect is Chixm v. Bank, 96 Tenn. 641, 36 
S. W. Rep. 387. The logic of this holding, it 
would seem, must necessarily be that one coming 
into posession of such paper, either unindorsed 
or with a forged indorsement of the payee’s name, 
could not successfully resist the title of the true 
owner, or, if it has been converted into money, a 
demand for its proceeds. In such a case the rule 
of law is stated by Morse, in his work on Banks 
and Banking, volume 1, § 248: ‘If a negotiable 
instrument, having a forged indorsement, come 
into the hands of a bank, and is collected by it, 
the proceeds are held for the righiful owner of 
the paper, and may be recovered by them, al- 
though the bank gave value for the paper, or has 
paid over the proceeds to the party depositing 
the instrument for collection.’ Cases involving 





facts similar to these upon which this controversy 
turns ‘have been considered by a number of courts 
of the highest respectability, and the rule an- 
nounced by Mr. Morse has been applied to them. 
In Talbot v. Bank, 1 Hill, 295, a certificate of de- 
posit belonging to Talbot was stolen, and by a 
forged indorsement came into the possession of 
the defendant bank, which subsequently collected 
it from the drawee; and at the suit of the owner 
the receiving bank was held liable for the pro- 
ceeds of the certificate, though it acted in the ut- 
must good faith. and without any suspicion of the 
fraud practiced upon the true owner. Buckley v. 
Bank, 35 N. J. Law. 400, was a case where a check 
with the name of the payee forged upon it came 
to the possession of the defendant innocently, and 
was so collected by it. Having done so, it was 
compelled to respond to the claim of the true 
owner, upon his discovery of the loss and fraud, 
though the bank had already accounted for the 
proceeds to the party from whom it had obtained 
possession. In the course of the opinion the court 
say: ‘It is clear, then, that nothing passed to the 
defendant by virtue of the forged indorsement. 
The plaintiff’s right to the check remained pre- 
cisely as it was before his name was forged. ‘The 
check, therefore, when the defendant obtained 
the money upon it, was the property of the 
plaintiff; and in that case he may, as we have 
seen, recover the amount in this action, as money 
received by the defendant to his use.’ In Shaffer 
v. McKee, 19 Ohio St. 526, a draft payable to 
plaintiff’s order was stolen from the muil, and the 
thief, having placed a forged indorsement upon 
it, sold it to McKee, who in good faith collected 
from the drawee the money, and appropriated it 
to his own use; and upon these facts it was held 
that the owner was entitled to recover. To the 
same effect are Johnson v. Bank, 6 Hun, 124, and 
Bobbett v. Pinkett, 1 Exch. Div. 368. But it is 
insisted that this action cannot be maintained for 
the want of privity between the parties. This 
objection was made in Talbot v. Bank, supra; 
Buckley v. Bank, supra; and Pickle v. Muse, supra; 
and in each of these it was held not to be well 
taken. Although notactually delivered tuo plaint- 
ifi, yet his ratification by a demand upon the de- 
fendant for its proceeds, by this suit, if not before, 
made the check the property of Farmer (Pickle 
v. Muse, supra),so that when, without any lawful 
right, the defendant converted it into money, it 
stvod in the place of the original paper, and was 
equally the property of the plaintiff in error. In 
the one case no more than in the other can the 
defendant in error resist the right of recovery of 
the true owner upon the ground of a want of 
privity ; for the action against the wrongdoer does 
not rest upon privity, but upon the fact that he 
has intermeddled with property not his own, and, 
asserting a hostile claim, he has interfered with 
the lawful use and dominion of the owner of the 
property. For the error of the circuit judge in 
the matter indicated, the judgment is reversed, 
and the case is remanded for a new trial. 
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SUPPLEMENTARY PROCEEDINGS — 
WHA LIABLE TO SEIZURE — 
WEARING APPAREL. 


In the legal ma:zhinery for the enforce- 
ment of money obligations, the most effect- 
ive instrument of last resort is the process 
known as supplementary proceedings. Where 
every other means fails, this process, search- 
ing the conscience and the pockets of the 
debtor, will fiad satisfaction if such be to be 
had. So efficient is it, for an instance, that 
in a recent case conducted by the writer in 
the courts of another State, it took a gold 
watch from the pocket and some jeweled 
rings from the finger of an evasive debtor, 
and paid a judgment with their proceeds. 
We will consider here the practical operation 
of proceedings supplemental to and in aid of 
execution, and the various articles of prop- 
erty not otherwise available by levy of 
execution, which may be subjected by this 
process to the satisfaction of judgments. 

Supplementary proceedings differ in detail 
of practice in the several States, but the princi- 
ples of the procedure and the nature of the 
relief granted, which is very effective, are of 
general acceptance and practically uniform, 
whether based on statute or on common 
equitable jurisdiction. In some States the 
proceeding is strictly statutory, while in 
others it is considered as a substitute for and 
in the nature of the creditor’s bill. But 
everywhere it is a simple, inexpensive and 
efficient means of getting at the property of 
recalcitract judgment debtors; and, as 
such, is important in the every-day practice 
of law. At common law, ever since 
the statute of 13 Edward I. _ permit- 
ting lands to be taken on execution, all of 
a debtor’s property, except necessary wear- 
ing apparel, might be taken to satisfy the 
claims of his creditors. And this is as true now 
as then. The only exceptions to this general 
rule exist solely by virtue of the statutes of 
exemptions. As well stated by a court: 
*‘One is under the common law liability to 
pay debts, and unless the law has expressly 
exempted the property it is liable.’’! True, 
the Supreme Court of Tennessee did affirm, 
by Chief Justice Turney, that while ‘‘it is 
true that the debtor is under obligations to 
pay his debts, he is under higher legal and 


1 32 Hun (N. Y.), 480, 34 Jd. 158. 





moral obligations to support his family.’’? 
This is no doubt a very just limitation; but 
aside from it, the general rule is undeniable, 
that all kinds of property subject to levy and 
sale, or to garnishment, may be reached by 
proceedings supplemental to execution, 
which process is intended not only to dis- 
cover property, but to reach money and 
other property which the judgment debtor 
refuses to apply in payment of the judgment, 
and which cannot be reached by an ordinary 
execution.* There are many species of per- 
sonal property subject to seizure under these 
proceedings, which could not be distrained or 
taken at commonlaw. The word ‘‘property’’ 
is to be taken, under these acts, in the broad 
sense of including every species of things in 
which there may be an ownership, and 
which may be available in the payment of 
judgments.‘ The method of instituting the 
proceeding, and the court in which it is to be 
brought, differ in the several States. For in- 
stances, in Tennessee, it is by bill of chancery 
upon a returo of nulla bona from any other 
court; in Missouri, ‘‘any court, judge or 
justice’ having jurisdiction of the judgment 
may cite the defendant to appear and make 
discovery.® The statutes of each State must 
be consulted as to the jurisdiction and 
practice. Not only the judgment debtor, 
but any third person or corporation indebted 
to him or having any property belonging to 
him in possession, may be summoned on sup- 
plementary process. And the wife of the 
judgment debtor may be examined as to any 
property of her husband in her possession.’ 
A corporation may be examined through its 
officers and by a subpoena duces tecum be 
compelled to produce its books. The judg- 
ment debtor, or such third persons indebted 
to him, being summoned before the court or 
judge, may be compelled to answer on oath 
and fully disclose any and all his property, 


2 Van Fleet v. Stratton, 91 Tenn. 473. 

3 Freeman, Executions, Vol. 2, p. 1348. 

4 Jd. 8 Pick. (Mass.) 368; 8 Gray (Mass.), 517; 69 Am. 
Dec. 267. 

5 Code Tenn., M. & V., sec. 5026; R. S. Mo. 1889, sec. 
4971. 

6 Codes of the several States; Tompkins v. Floyd 
Co. Agr. Assn., 19 Ind. 197; Toledo, ete. Ry. Co. v. 
Howes, 68 Jd. 458; Estey v. Fuller Implement Co., 82 
Towa, 678; La Fontain v. So. Underwriters Assn., 838 
N. Car. 182. ‘ 

7 Lockwood v. Worstell, 15 Abb. Pr. (N. Y.) 3. 

8 Pendergast v. Dempsey, 18 Civ. Pro. Rep. (N. Y.) 
198. 





406 


CENTRAL LAW JOURNAL. 





No. 21 








real, personal and mixed, and where situate, 
and by whom held. In fact, as stated by the 
Supreme Court of Missouri, the evident pur- 
pose of the whole examination is to deter- 
mine whether the debtor has any property 
which may be taken in execution; and in de- 
termining this question, the court has the 
right to be informed, not only that there is 
property, but where it is, and in whose pos- 
session it is, and the terms upon which it is 
held. And if the debtor or any third person 
so summoned should fail or refuse to appear, 
or appearing, should fail or refuse to answer 
any relevant questions touching his property or 
its whereabouts, or any other questions perti- 
nent to establishing the whole truth and 
making full discovery, the party or person so 
refusing may be committed to jail as for con- 
tempt, as in other cases.” The production of 
books and papers necessary to the examina- 
tion may be compelled by subpoena duces 
tecum signed by the judge or referee." 

When the judgment debtur, having been 
examined, discovers any property which he 
may have, not exempt by law, he may be 
compelled, by order of the court, judge or 
justice, to deliver up the same to be sold in 
satisfaction of the execution, and a receiver 
may be appointed by the court or judge to 
receive and sell any such property. The Su- 
preme Court of New Jersey states the prac- 
tice to be followed where the property, ‘‘be- 
ing articles usually worn on the person, it 
may be out of the power of the sheriff to levy 
on or take possession of them, but a receiver 
will be appointed and an order made on the 
defendant to deliver them to the receiver.’’!” 
The creditor, if a resident, or the clerk of the 
court, or the sheriff, or any other responsible 
person may be made receiver to sell the prop- 
erty, or sue for any money or property be- 
longing to the debtor, and generally satisfy 
the judgment." And pending the examina- 


9 State v. Barclay, 86 Mo. 55; Lothrop v. 
Clapp, 40 N. Y. 330; Cresswell v. Smith, 8 Lea (Tenn.), 
688; Webb v. Jones, 13 Lea (Tenn.), 200. 

10 State v. Barclay, supra; Lothrop v. Clapp, 
supra; Inre Milburn, 59 Wis. 24; State v. Becht, 23 
Minn. 411; Frazier v. Barnum, 19 N. J. Eq. 316; Hx 
parte Kellogg, 64 Cal. 343. 

ll Coates v. Wilkes, 92 N. Car. 387; Champlain v. 
Stoddard, 17 N. Y. Wkly. Dig. 76. 

12 Frazier v. Barnum, 19 N. J. Eq. 316; Corbin v. 
Berry, 83 N, Car. 27; Bank v. Upmann, 12 Wis. 499; 
Terry v. Bange, 24 N. Y. St. 599; Flint v. Webb, 25 
Minn. 263. 

13 24 Am. & Eng. Enc. Law, 684. 





tion, the judgment debtor, and any persons 
who may have any property belonging to him 
in possession, may be restrained by injunc- 
tion from disposing of the same without the 
further order of the court, and a violation of 
this injunction subjects the guilty party to 
imprisonment for contempt as in other cases. 
The prime efficacy of this supplementary 
process lies in the power of the court or judge 
to make an order on the judgment debtor to 
deliver up any property he is discovered to 
have, however unwilling he may be. or wher- 
ever hidden the property ; in default of which 
he may be committed to jail for contempt. 
This is the ultimatum of the proceeding in 
every jurisdiction, and is its effective sanc- 
tion. The refusal to deliver up whatever 
property is discovered is punishable as any 
other contempt by imprisonment until the 
contempt is purged by compliance with the 
order. Such imprisonment is not in conflict 
with the constitutional prohibition against 
imprisonment for debt. As aptly said by the 
Supreme Court of Minnesota: ‘‘In the case 
at bar, the imprisonment is for contempt in 
refusing to obey an order of the court. It is 
true that the order relates to the debt evi- 
denced by the judgment against the relator; 
but this in no way alters the fact that the im- 
prisonment is for the contempt, not for the 
debt; the contempt does not consist in the 
debtor’s neglect or refusal to pay the debt, 
but in his disobedience of the order directing 
him to hand over certain property to the re- 
ceiver. The contempt is in no proper sense 
imprisonment for debt.’’’ It remains to 
consider what articles and species of property 
may be reached and taken in satisfaction of 
judgment in supplementary proceedings. As 
we have seen, ‘‘every species of things in 
which there may be an ownership, and which 
may be available in the payment of judg- 
ments,’’ is included in the broad general rule. 
Legal exemptions by statute are, of course, ex- 
cepted ; these always include ‘‘necessary wear- 
ing apparel’’ of the debtor. In the Tennes- 
see case, won by the writer, the defendant 
claimed exempt as wearing apparel the gold 


14 Green v. Bullard, 8 How. Pr. (n. 6) 318; In re 
Perry, 30 Wis. 268; People v. Sturtevant, 59 Am. Dec. 
536; Farmers’ Nat. Bank v. Burns, 109 N. Car. 105. 

15 State v. Becht, 23 Minn. 411; Jn re Milburn, 59 
Wis. 24; State v. Barclay, 86 Mo. 55; Matter of 
Burrows, 33 Kan. 675; Osborne vy. Reardon, 79 Iowa, 
175. 
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watch and jeweled rings which he had been 
ordered to deliver up to the receiver. The 
chancellor held watches and rings not to be 
wearing apparel. ‘‘Wearing apparel does 
not include trinkets or jewelry. It consists 
of ‘garments worn to protect the person from 
exposure, and not articles used for ornament 
merely’—hence a watch is not wearing ap- 
parel.’’'® A mahogany cabinet box and its 
contents, consisting of a cigar case, a pack of 
playing cards and a breastpin are not ex- 
empt as wearing apparel.” A sword and 
belt of a deceased navy officer, also watch 
and watch key, seals, a gold head charm, a 
finger ring and a pin, not exempt.’® Orna- 
ments, generally, and a knife or penknife not 
wearing apparel within the meaning of admin- 
istration laws.!* These and all such may be 
taken for debt on supplementary proceed- 
ings. Among other articles of personal 
property which have been ordered given up 
by debtors in supplemental process may be 
enumerated: A seat in the board of trade ;” 
or in a stock exchange; an interest in a 
patent ;” an interest in a partnership in dis- 
solution ;% money due to a judgment debtor ;** 
or money fraudulently withheld from him ;* 
United States bonds ;* alimony directed to be 
paid a woman ;” money in debtor’s possession 
or deposited by or for him ;* an annuity be- 
longing to the debtor ;* an equity of redemp- 
tion in mortgage chattels ;*° and the receiver 
in supplementary proceedings may bring suit 
to set aside a chattel mortgage made in fraud 

16 | Freeman, Executions, 708; Smith v. Rogers, 16 
Ga. 479; Frazier v. Barnum, supra; Gooch v. Gooch, 
33 Me. 535; Rothschild v. Boelter, 18 Minn. 361; Brown 
v. Edwards (S. Dak.), 59 N. W. Rep. 781; Sawyer v. 
Sawyer, 28 Vt. 249. 

17 Towns Vv. Pratt, 33 N. H. 345. 

18 Sawyer v. Sawyer, 28 Vt. 249. 

19 Gooch v. Gooch, supra. 

20 Powell v. Waldron, 89 N. Y. 328. 

21 Habenicht v. Lissak, 78 Cal. 351. 

22 Pacific Bank v. Robinson, 57 Cal. 520; Maxon v. 
Gray, 15 R. I. 475; Stephens v. Cady, 14 How. (U. S.) 
528. 

23 Webb v. Overmann, 6 Abb. Pr. (N. Y.) 92; Eager 
v. Price, 2 Paige (N. Y.), 333. 

24 Bolt v. Keyhoe, 96 N. Y. 646; Telles v. Lynde, 47 
Fed. Rep. 912. 

2 Baker v. State, 109 Ind. 47. 

2% Cresswell v. Smitk, 8 Lea (Tenn.), 688. 

27 Stevenson v. Stevenson, 34 Hun (N. Y.), 157. 

28 Webb v. Jones, 13 Lea (Tenn.), 200; Millington v. 
Fox, 138 N. Y. Supp. 334; Walter v. Pecare, 11 N. Y. 
Supp. 146. 

29 Gifford v. Rising, 55 Hun (N. Y.), 61, 28 N. Y. St. 
Rep. 310. 

50 Hull v. Carnley, 17 N. Y. 202; Manning v. Mona- 
ghan, 23 N. Y. 589. 





of creditors ;*! an interest in personal estate 
as next of kin ;*?a chose in action, or a right 
of action arising ex contractu, or from a tort 
affecting debtor’s property or person, exvept 
personal tort as for libel, deceit, etc., which 
are unassignable ;* property held in trust for 
debtor’s benefit ;* money lost by debtor at 
gambling ;* and, generally, every species of 
property or interest of the judgment debtor, 
in possession or expectancy; stocks, bonds 
and what not, which is capable of ownership 
and has a money value. Likewise a number 
of interests of the debtor in real property 
may be reached by this process, such as 
a dower right ;* rents due to a tenant by the 
curtesy ;*” an annuity charged on real estate 
for debtor’s benefit ;** an interest in a contract 
for purchase of real estate ;*® debtor’s por- 
tion of proceeds of sale for partition ; an 
equity of redemption, or the debtor’s income 
from such property during period for redemp- 
tion.*' And, finally, the debtor may be com- 
pelled to transfer to the receiver land in any 
other State’? in which he may have legal or 
equitable interest. I will close with the com- 
ment that the general laws of the several States, 
re-enforced by these supplementary proceed- 
ings, afford a thorougbly efficient system for the 
collection of debts by ordinary process; and 
inasmuch as the exemption laws of the sev- 
eral States make liberal allowance for the 
necessities of living, and as a debtor should be 
just to his creditors before generous to bim- 
self, the use of these remedies by the judg- 
ment creditors to enforce justice by the re- 
calcitrant debtor is commendable as _ well as 
efficient. 

St. Louis, Mo. 

31 Mandeville v. Avery, 124 N. Y. 376; Miller v. 
Mackenzie, 29 N. J. Eq. 291; Hamlin v. Wright, 23 
Wis. 491. 

82 Rand v. Rand, 78 N. Car. 12; McArthur v. Hoys- 
radt, 11 Paige (N. Y.), 495. 

83 Staples v. May, 87 Cal. 178; Fowler v. Griffin, 83 
Ind. 297; Gould v. Gould, 36 Barb. (N. Y.) 275. 

% Eden v. Everson, 65 Ind. 113; Davis v. Briggs, 24 
N. Y. St. Rep. 866. 

3% Meech v. Stoner, 19 N. Y. 26; Steinhart v. Farrell, 
3.N. Y. St. Rep. 292. 

36 Payne v. Becker, 87 N. Y. 153. 

37 Beamixh v. Hoyt, 2 Robt. (N. Y.) 307. 

388 Ten Brock v. Sloo, 2 Abb. Pr. (N. Y.) 234. 

89 Ellsworth v. Cuyler, 9 Paige (N. Y.), 418; Figg v. 
Snook, 9 Ind. 202. 

4 Sherman y. Carvill, 73 Ind. 126. 

41 Farnham v. Campbell, 10 Paige (N. Y.), 598; Bank 
v. Schermerhorn, 88 Am. Dec. 551. 

42 Towne v. Campbell, 35 Minn. 231; Spang v. Rob- 
insou, 24 W. Va. 327. 
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PURCHASE PENDENTE LITE—ES3TOPPEL. 
SMITH v. WORSTER. 


Supreme Court of Kansas, October 8, 1898. 


A grantee of real estate subject to a prior mortgage, 
who was never in possession of the land, and who, 
having knowledge that foreclosyre proceedings upon 
the mortgage had been commenced against his 
grantors upon the assumption of their continued 
ownership of the land, fails to record bis deed or 
otherwise give notice of his title until after judgment 
and order of sale in the foreclosure case, and who, al- 
though filing his deed for record intermediate the 
issuance of the order of sale and the sale, in no wise 
conveys notice in fact thereof to any of the parties to 
the case until after the sale and the purchase of the 
land by one of them, against whom the money judg- 
ment was rendered, and who had assumed and agreed 
to pay the mortgage debt, will be classed as a pur- 
chaser pendente lite, and cannot defend an action to 
quiet title to the land, brought against him by the 
purchaser at the foreclosure sale, upon the ground 
that he had not been made a party to the case, and 
his right of redemption had not been foreclosed and 
barred. 


DosTER, C. J.: This was an action to quiet 
title to a tract of land, brought by the defendant 
in error, Worster, as plaintiff, against C. W. Smith, 
the plaintiff in error, as defendant. The court 
below made findings of fact, which, summarized, 
are that the land was under mortgage executed by 
one Kennedy; that the plaintiff, Worster, derived 
title to it through succes-ive conveyances from the 
mortgagor; that in the deed to him he assumed 
and agreed to pay the mortgage; that on Septem- 
ber 21, 1887, he conveyed it by warranty deed to 
one F. E. Smith, who assumed the payment of the 
mortgage, and who in turn conveyed it by war- 
ranty deed to his wife, Julia A. Smith, who, how- 
ever, did not assume the mortgage, and wno 
thereafter, on July 3, 1889, together with her 
husband, executed a deed of it to their son, C. W. 
Smith, the plaintiff in error. This deed was not 
filed for record until May 17, 1890, prior to which 
time, October 17, 1889, suit was brought to fore- 
close the mortgage. To this suit, Worster, the 
defendant in error, and F. E. and Julia A. Smith, 
were made defendants. The plaintiff in error, C. 
W. Smith, was not made a defendant because of 
the non-record of his deed, and because of lack of 
knowledge of his claim tothe land. Judgment of 
foreclosure and for the amount of the mortgage 
was rendered November 8, 1889, against Worster 
and others liable therefor. May 9, 1890. an order 
of sale of the land was issued; and, on June 10th 
following, the land was purchased at the fore- 
closure sale by Worster, the defendant in error, 
for a portion of the judgment, soon after which 
he paid the remainder to the judgment creditor. 
This sale was confirmed June 30,1890. Although 
the deed to C. W. Smith, the plaintiff in error, had 
been recorded intermediate the issuance of the 
order of sale and the sale of the land, the defend- 
ant in error, Worster, was ignorant thereof, and 








of the said Smith's claim of title. C. W. Smith. 


however, knew of the pendency of the foreclosure | 


proceedings as they progressed. He never was 
in possession of the land, either personally or by 
tenant. Some other facts were found by the court, 
but, in the view we take of the case. it is not nec- 
essary to advert to them. They constitute addi- 
tional grounds for affirming, as we do, the judg- 
ment of the court below. 

The question at issue can be shortly stated. It 
is this: Can the grantee in a conveyance, with 
knowledge of the pendency of a suit to foreclose a 
prior mortgage lien upon the land, brought and 
maintained upon the assumption that he had no 
interest in the subject-matter of the action, and 
who never, by possession of the land or otherwise, 
gave notice of his claim to it, withhold his deed 
from record until the case has progressed to judg- 
ment and the issuance of an order of sale, and 
then, by filing it in the register’s office, arrest the 
conclusion of the case, and bring to naught the 
efforts that far made to eonvert the land into 
money for the payment of the debt, and, when 
sued by the purchaser, one of the judgment debt- 
ors, who was legally bound for its payment, in an 
action to quiet his title, successfully defend, upon 
the ground that he, not having been made a party 
to the case, had an equity of redemption or other 
inte.est in the land, of which he had not been 
foreclosed and barred? Our very decided judg- 
ment is that he cannot do so. C. W. Smith was a 
grantee of mortgaged premises. He wasa grantee 
before suit upon the mortgage, but he purchased 
with knowledge of the existence of the mortgage. 
He knew that, without voluntary payment of the 
mortgage debt by those obligated to such duty, 
the mortgage would be foreclosed as against those 
supposed to be interested in the land. With 
knowledge of this fact, he neglected to put him- 
self in the way of receiving information of the 
foreclosure proceeding when it was instituted. 
He failed to record his deed, and to thereby im- 
part notice of his rights, and to put upon his ad- 
versary the obligation to inform him of the fore- 
closure action. What, then, results from this 
neglect of duty? 

Section 21 of the act concerning conveyances of 
real estate declares: ‘No such instrument in 
writing shall be valid, except between the parties 
thereto and such as have actual notice thereof, un- 
til the same shall be deposited with the register 
of deeds for record.’’ Gen. St. 1889, par. 1130. 
This statute, therefore, prescribes a penalty for 
the neglect of duty toward others, and lack of 
diligence to protect one’s cwn interest. That 
penalty is that the unrecorded conveyance, except 
as between the parties thereto and those who have 
actual knowledge thereof, shall be invalid as long 
as it remains unrecorded. If, then, the deed of 
plaintiff in error was invalid until recorded, it was 
as though he had no interest, in, the land until 
record was made. If he had no such interest un- 
til record was made, his rights dated from the 
time of record, the same as though they had not 
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been acquired until then. That being true, he 
was as a purchaser pendente lite. He was as 
though he bought pending the suit. It cannot be 
claimed that an unrecorded deed is invalid for the 
time being simply because unrecorded, but that, 
when recorded, it carries the grantee’s rights back 
in time and effect to the period of purchase, as 
against those who have acquired rights mean- 
while. The record of a conveyance gives it no 
such retroactive effect. Until recorded, it is in- 
valid. Until then, it has, in legal contemplation, 
no existence. Any other construction would not 
only nullify the intent, but would change the 
actual letter, of the statute. Had another in good 
faith purchased the land from C. W. Smith’s 
grantors, he could have held it as against Smith. 
If, therefore, title by a purchaser of the land could 
have been thus acquired pending Smith’s failure 
to give notice of his own title to it, why could not 
rights as a mortgagee in foreclosure be likewise 
acquired pending the same failure to give notice? 
The statute does not declare that an unrecorded 
deed shall be invalid as against subsequent pur- 
chasers or other particular classes of persons. It 
declares generally that such deed shall be invalid, 
and that means invalid as against all classes of 
persons with any and all kindsofrights. If rights 
as a mortgagee in foreclosure could be thus ac- 
quired, could Smith thereafter do anything to de- 
prive such mortgagee of his acquired rights? The 
answers to all these questions seem obvious. They 
do not need to be stated. What were the rights 
which the mortgagee, and, for that matter, all the 
other parties to the foreclosure action, acquired 
against C. W. Smith through his failure to record 
his deed? They were to institute and prosecute 
the foreclosure action upon the assumption that 
title to the land remained in the grantees of the 
last recorded conveyance, and hence to treat all 
unrecorded conveyances of which they might 
thereafter receive information as valid only from 
the receipt of the information, and that means to 
treat the grantees in such conveyances as pur- 
chasers pendente lite. Before C. W. Smith placed 
his deed upon record,—that is, before he in legal 
contemplation purchased the land,—a judgment 
of mortgage foreclosure had been rendered against 
his grantors, and sale proceedings had been com- 
menced. ‘That judgment was res judicata, and the 
right to institute and conduct the sale proceedings 
under the status fixed by the judginent followed 
as a necessary consequence. The principle thus 
stated was declared in Utley v. Fee, 33 Kan. 689, 
7 Pac. Rep. 559, wherein it was remarked: ‘*The 
title and estate of a person holding an unrecorded 
deed is, as to third persons without notice, wholly 
in the grantor, and the grantee is in privity with 
bis grantor; and any decree rendered against the 
grantor affecting the grantor’s title is also, in ef- 
fect, a decree rendered against the grantee, and it 
equally affects his title; and the decree is res 
judicata as to the interests of all.” In that case it 
was likewise remarked: ‘*Wherea deed is re- 
corded a long time after its execution, it probably 








takes effect, as to innovent third persons withou t 
notice, at the same time that it would ifit were 
executed and recorded on the day on which it is 
recorded.’’ 

No construction can be evolved out of section 
20 of the act concerning conveyances which mil- 
itates against the above views. The declaration 
of that section that all subsequent purchasers and 
mortgagees shall be deemed to purchase with no- 
tice of recorded instruments from the time of their 
being filed for record means no more than it says. 
It simply establishes a rule of constructive notice. 
It does not assume to define rights, but to declare 
a rule of notice as to rights. It gives to notice of 
rights no retroactive effect. On the contrary, it 
expressly limits the effect of such notice to the 
time of filing the instrument for record. Those 
rights therefore date only from the time of the 
notice as the origin of their existence. One of 
them, perhaps, was the right to redeem in equity; 
but the right to stay a foreclosure proceeding, in- 
tervene in the suit, and compel the parties to liti- 
gate the case anew, is not one of them. 

As opposed to these views, the case of Holden 
v. Garrett, 23 Kan. 98, is cited, and much com- 
mented upon. In that case it was held that an 
unrecorded mortgage, given before the levy of an 
execution issued upon a general judgment, would 
take priority overa sale of the land made after the 
mortgage wasrecorded. The rule thus announced 
lends no support to the contention of the plaintiff 
in error. As pointed out in that case, liens of 
general judgments and execution levies upon 
land, by the very terms of the statute, can be ac- 
quired only upon the actual interest of the judg- 
ment debtor. Liens upon apparent, but not act- 
ual, interests, cannot be obtained. ‘I'be decision 
in the case was rested upon the further ground 
that a mere judgment creditor is not a bona fide 
purchaser, and parts with nothing to acquire his 
lien, as does a puichaser for value; and as a 
further ground of distinction, not adverted to in 
the case, because not necessary to the decision, it 
may be remarked that a case in which a general 
judgment only, and not a specific lien, is sought, 
is not a lis pendens as to third parties. No one not 
a party to such case can be charged with notice 
of it until the judgment is obtained, and inasmuch 
as the statute rests the lien of such judgment only 
upon actual, and not apparent, interests, the 
judgment itself does not become lis pendens as to 
the actual owner of the land. Ifin such case a 
sale were made with the conveyance or mortgage 
still unrecorded, the purchaser would acquire the 
land to the exclusion of the real owner, not be- 
cause the suit or judgment or levy or sale or all of 
them together constituted a lis pendens as to the 
grantee or mortgagee of the unrecorded instru- 
ment, but he would acquire it as he might do by 
voluntary conveyance from the owner of the appar- 
ent title ; thatis, because he would buy in ignorance 
of the real ownership of the land. However, 
should the conveyance hitherto unrecorded be 
filed for record before his purchase, and the real 
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owner be thus disclosed, his rights as purchaser 
would, in consequence, be affected. 

The question we have determined is not a new 
one, although it has not often been before the 
courts. The views we express are in accord with 
all the decisions save that of Grant v. Bennett, 96 
Ill. 513; and even in that case a most vigorous 
dissent to the majority opinion was entered by 
Mr. Justice Dickey. Therule collected out of the 
several cases on the subject is stated in 13 Am. & 
Eng. Enc. Law, 907, and to it, as briefly stated, 
we likewise subscribe: ‘*The holder of an unre- 
corded deed, at the time a suit is commenced and 
lis pendens comes in force, must be placed in the 
category of a pendente hte purchaser. This is 
specially true where the recording laws declare 
that the instrument shall be effective as against 
purchasers and creditors from and after the filing 
for record or recording. As between the parties 
to the instrument, it is valid without reference to 
its record; but, under such statutes, the instru- 
ment does not become effective as against pur- 
chasers and creditors until it is recorded. So, if 
prior to such record a suit is commenced involv- 
ing the property, the lis pendens would take 
precedence to the rights of a grantee under an 
unrecorded deed or mortgage; and such grantee 
or mortgagee could have no better right than if 
the instrument had actually been made after the 
lis pendens bad come in force, for the recording, as 
in favor of such persons, is one of the essentials to 
its validity. ‘This is not’ an exception to the rule 
of lis pendens, but an application of the rule it- 
self.” The judgment of the court below is 
aftirmed. All the justices concurring. 


Nore —Recent Cases on the Doctrine of Lis Pen- 
dens with Regard to Rights of Purchasers Pending 
Suit.—Where a purchaser of mortgaged premises 
from the mortgagor did not record his deed until after 
a suit for foreclosure was brought, he is considered a 
purchaser pendente lite, and isas effectually bound 
by the judgment as if he had been made a party. 
Williams v. Kerr (N.Car.), 113 N. C. 306, 18S. E. Rep. 
501. Persons who buy on the strength ofa decree 
in favor of their vendor cannot claim immunity from 
the effect of a subsequent order setting aside the de- 
cree. Cook v. French, 96 Mich. 525,56 N. W. Rep. 
101. A purchaser of property, who has actual notice 
of a decree foreclosing a mechanic’s lien thereon, 
takes the property subject to the lien, though no no- 
tice of lis pendens, or transcript, is filed with the 
auditor. Frank v. Jenkins (Wash.), 40 Pac. Rep. 220. 
A bona fide purchaser of a note, before maturity, se- 
cured by mortgage, is affected by a lis pendens filed 
prior to his purchase in an action to subordinate the 
lien of the mortgage to that of another mortgage. 
Dodd v. Lee, 6&7 Mo. App. 167. A purchaser of prop- 
erty, pending an action against his grantor of trespass 
quare clausum for breaking and entering and remov- 
ing spar from plaintiff’s close, does not take the prop- 
erty charged with the final decree in the case. Lou- 
don v. Mullins, 52 Ill. App. 410. A purchaser pen- 
dente lite is bound by the judgment or decree ren- 
dered against the party from whom he makes the pur- 
chase,—as much so as though he had been a party to 
such judgment or decree himself. Elizabethport 
Cordage Co. v. Whitlock (Fla.), 20 South. Rep. 255. 





One who, during the pendency of an action for the re- 
covery of land, purchases it at a sheriff’s sale of the 
same asthe property of the defendant under a gen- 
eral tax executed against him, takes subject to the 
pending action, is concluded by ajudgment subse- 
qently rendered therein in the plaintiff’s favor, and on 
the trial of an action by the latter against such pur- 
chaser for the recovery of the land the record of the 
former suit is, of course, admissible in evidence 
against the defendant. Brinkley v. Sanford (Ga.), 25 
S. E. Rep. 82. One who purchases from a defendant 
land involved in a pending partition suit takes subject 
to whatever decree is rendered therein. Harms y, 
Jacobs, 160 Ill. 589, 48 N. E. Rep. 745. Pending an ac- 
tion by one co owner against a second co-owner to an- 
nul asale by piaintiff to defendant of his interest in 
the common property, the legal title to which was in 
a third co owner, defendant could acquire no title to 
plaintiff’s interest through a conveyance by the uni- 
versal legatee of the deceased third co-owner, of all 
her interest in the land, which would not be subject 
to a judgment in the action annulling the sale. Wil- 
liams v. Drew (La.), 47 La. Ann. 1622, 18 South. Rep. 
623. Ifa successful plaintiff in a petitory action per- 
mits a stranger tothe litigation, who purchased the 
property pending suit, toremain in possession for 
more than a year peaceably and without interruption, 
the possession of the latter will be protected by in- 
junction as against such plaintiff. Vigo v. Carloa 
(La.), 48 La. Ann. 665, 19 South. Rep. 682. Civ. Code, 
art. 2453 (Act No. 3 of 1878), forbidding the alienation 
of property pending a suit in reference thereto, has 
no application to a valid mortgage created before suit 
brought, or toa sale under that mortgage. Laccas- 
saigne v. Abraham, 48 La. Ann. 1160, 20 South. Rep. 
672. The right of a creditor, in good faith acquiring 
a mortgage from the recorded owner, to seize and sell 
the property under the mortgage, is not affected by 
the suit of the wife of the vendor of the mortgagor to 
annul the sale, on the ground that it was in fraud of 
her rights, the suit being directed only against the re- 
puted heirs of the husband. Laccassaigne v. Abra- 
ham, 48 La. Ann. 1160, 20 South. Rep. 672. In a _pro- 
ceeding to enforce a vendor’s lien on machinery, a de- 
murrer was sustained to the petition, and the suit dis- 
missed. Before dismissal the property was advertised 
for sale under trust deeds executed by the vendee, and 
after dismissal the sale took place. Subsequently an 
appeal was taken, on which the judgment was re- 
versed and the lien upheld. Held that, the purchase 
being pendente lite, the reversal of the judgment di- 
vested the purchaser’s title. Smith & Vaile Co. v. 
Burns, 72 Miss. 966, 18 South. Rep. 483. One cannot, 
after filing of lis pendens, obtain a title from a party 
to the action which will defeat the judgment, though 
the conveyance be under a power in a will. Shannon 
v. Pentz, 387 N. Y. S. 304,1 App. Div. 331. There were 
two judgment liens on land, one senior and the other 
junior to plaintiffs’ mortgage. Execution under the 
junior judgment was levied on the land, and on the 
day following the levy plaintiffs commenced a fore- 
closure, making the execution creditors parties, and 
at the same time filed a lis pendens. The land was 
afterwards sold under said execution, and purchased 
by a third party, who was thereupon made a party to 
the foreclosure suit. The proceeds were applied to 
the senior judgment. Held, that said purchaser, 
having been affected with notice of the lis pendens, 
could not, by claiming under the senior judgment, 
divest the lien of said mortgage. Baum v. Trantham 
(Y. Car.), 28 S. E. Rep. 54. After defendant had 
levied an execution on mortgaged property, plaintiff, 
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the mortgagee, caused to be issued a writ of seques- 
tration, which was levied on the property. Defend- 
ant subsequently purchased the property at the sale 
under his execution. Held, that defendant was a 
purchaser pendente lite, and therefore bound by the 
judgment of foreclosure subsequently rendered 
against the mortgagor. Yoe v. Milam County Cotton 
Co-Operative & Mercantile Alliance (Tex. Civ. App.), 
32S. W. Rep. 111. A purchaser of land pendente lite 
can assert no rights against the plaintiff in the action 
which could not have been asserted by his grantor. 
Morrison v. Lazarus (Tex. Civ. App ), 35S. W. Rep. 
498. Pendente lite purchasers are charged only as 
against parties to the suit with notice of all facts of 
which the record of the suit would inform them at 
the date of purchase. Stout v. Philippi Manufactur- 
ing & Mercantile Co. (W. Va.),23 S. E. Rep. 571. 
Pendente lite purchasers occupying the estate in suit 
are chargeable with rents and profits when the record 
of the suit charges their grantor with fraud in fact in 
the acquisition of the property. Stout v. Philippi 
Manufacturing & Mercantile Co. (W. Va.), 23S. E. 
Rep. 571. Pendente lite purchasers, after recordation 
of notice of lis pendens, though not formal parties, 
are bound by the adjudication touching the property. 
Stout v. Philippi Manufacturing & Mercantile Co. 
(W. Va.), 288. E. Rep. 571. A purchaser of land, 
pending a suit to cancel a deed for the same to his 
grantor, is bound by the result of the suit, without 
being made a party thereto. Wilfong v. Johnson 
(W. Va.), 23S. E. Rep. 730. The doctrine of lis pen- 
dens does not apply to the case of one who, pending 
suits for the foreclosure of mechanics’ liens on real 
property, buysin the property at auction at a sale 
under his foreclosure of a mortgage made to him 
prior to the commencement of the lienholders’ suits, 
because his title upon such purchase relates back to 
the date of his mortgage. Andrews vy. National Foun 
dry & Pipe Works (C. C. A.), 23 C. C. A. 454, 77 Fed. 
Rep. 774. A purchaser of lands from a plaintiff in 
ejectment, pending the suit, is chargeable with notice 
ef an outstanding unrecorded deed from the vendor 
to another, which the defendant would be entitled to 
introduce as a defense under the pleadings. Hender- 
son v. Wanamaker (C. C. A.), 25 C. C. A. 181, 79 Fed. 
Rep. 736. On foreclosure, the mortgagor’s answer, 
alleging that, after commencement of suit, the parties 
had agreed that the default mentioned in the com- 
plaint should be waived, and foreclosure postponed, 
was sworn to by his attorney, who stated that the 
“affiant knows that the facts set forth in the above 
answer are true.’”? Held sufficient to show that the 
attorney had actual notice of the pendency of the suit 
when he purchased the premises from the mortgagor 
between the date of said agreement and the filing of 
the answer. Hibernia Savings & Loan Soe. v. Lewis 
(Cal.), 47 Pac. Rep. 602. Toa bill to remove a cloud 
brought by a corporation against B, the latter filed a 
cross-bill making W and the corporation parties de- 
fendant. To this cross bill W filed a second cross-bill, 
making the corporation, B and R defendants. This 
cross bill set up a pretended sale of the property to 
the corporation under a trust deed, and prayed that 
the deed be set aside for an accounting and release. 
Held, that a purchase by R, after the second cross bill 
was filed, of a certificate of sale of the property in 
issue under an execution against W, was lis pendens, 
and insufficient to revive his right to redeem. Roby 
v. Calumet & C. Canal & Dock Co., 165 Ill. 277, 45 “ 
E. Rep. 214. A notice of lis pendens, under How. 
Ann. St. sec. 6619, is effectual, from the date of its 
record, to all subsequent purchasers or mortgagees. 








Lockwood vy. Noble (Mich.), 71 N. W. Rep. 856. De- 
fendant purchased standing timber after the record- 
ing of a deed to plaintiff of the land on which it stood, 
and pending a suit by plaintiff against defendant’s 
vendor, which, as to notice of lis pendens, was gov- 
erned by the law in force prior to the Code of 1892. 
Held, that defendant had constructive notice of 
plaintiff’s claim, and the want of actual notice was 
immaterial. Allianze Trust Co. v. Nettleton Hard- 
wood Co., 36 L. R. A. 155, 21 South. Rep. 396. The 
rights of the plaintiff in a suit affecting the titie to 
land are not affected by a conveyance of the land by 
the defendant to a third party during the pendency 
of the suit. Wolf v. Coddington, 1 O. C. D. 671, 12 
Ohio Cir. Ct. Rep. 261. One taking a trust deed of 
land pending a suit against the grantor is charged 
with notice of the title asserted, and the particular 
relief demanded, in such suit. New England Loan & 
Trust Co. v. Miller (Tex. Civ. App.), 40S. W. Rep. 
646. The purchaser of a tax certificate, pending a 
suit, to which his vendor is a party, to annul the cer- 
tificate, is bound by the judgment, though no dis pen- 
dens was filed. Rev. St. sec. 3187, providing for filing 
a lis pendens, applies only to the cases therein pro- 
vided for. Brown v. Cohn (Wis.), 69 N. W. Rep. 71. 








CORRESPONDENCE. 


CONFUSION OF CATTLE. 
To the Editor of the Central Law Journal: 

I beg leave to dissent from the answer by Mr. Webb. 
page 371, to your question, paye 351—it seems to me 
that the calf belongs to the drover. A employed 
the drover to buy for him six cattle. The drover sent 
out his buyer, the buyer is the agent of the drover, 
and hence what he does is precisely asifthe drover 
himself had done it. We have then this case: A em- 
ploys the drover tobuy for him (A) six cattle. The 
drover buys 12 cattle, the title of all 12 is now clearly 
in the drover. The drover sendsto A 5 cattle, the 
drover retains 7, clearly the title to these 7 is in the 
drover, and it is for him to determine which one of 
these 7 he will send to Ato complete A’s original 
order of 5. As one of the cows then has a calf the 
drover basa perfect right tosend one of the other 
cows. Suppose all7 cows had perished, could the 
drover have claimed that the loss so far as one of 
them is concerned would have been on A? Certainly 
not. Mr. Webb’s error seems to me tobe to treat it 
as a case of confusion of goods, when he should bear 
in mind that at noinstant of time has A any title to 
any of the cows until after such cow has been actually 
put into A’s possession; prior thereto it is simply an 
executory contract that the drover will buy and send 
to Asix cattle. The delivery to A and not the de- 
livery of a calf should be borne in mind as the con- 
trolling incident. .The case might have been different 
bad A placed in the drover’s hands the exact money 
with which to buy the six cattle, and the same money 
had been used on their purchase. In such event the 
title to these six might have been said to vest in A ab 
initio, andthen it would become amere matter of 
identification as to whether the calf came from one of 
these six. 


Chicago, Ill. ANDREW J. HIRSCHL. 


CONFUSION OF CATTLE. 


To the Editor of the Central Law Journal: 
I read with some interest the theory of your cor- 
respondent, Mr. J. A. Webb, in regard to the cow and 
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calf question, to which this latter gentleman refers. 
As to the question of confusion of goods, I am of the 
opinion that there was none; for had a confusion of 
goods existed, it would have been competent for the 
drover to show that the cow, having had the calf, 
either was or was not one of those intended for A, and 
consequently the above question would not have 
arisen. However, though differing from Mr. Webb in 
his ways and means of obtaining a solution, I cer- 
tainly agree with him in attributing the ownership of 
the cow and her calf to A, for the drover having been 
in the employ of A to secure the six cows in question, 
a fiduciary relation arose as to the exercise by the 
said drover of his best judgment in selecting the said 
six cows, therefore A would be entitled to select not 
only one, but all six of the said cows, to be purchased 
for him by the said drover, notwithstanding that the 
drover might have purchased fifty extra cows, unless 
the said drover, in selecting the total number of cows, 
had definitely set aside or placed a distinguishing 
mark upon a certain six of said cows, the same to be 
delivered to A. And this would be true, no matter 
how many cows the drover might purchase, for un- 
less the cows be definitely set aside as above stated, 
the drover, in purchasing more than the number of 
cows which he has been employed to purchase, does 
so at his peril and subject to the right of A to select, 
from among the lot, the cows which he may desire to 
make up the quantity, for the purpose of selecting 
which he had employed the drover. To hold other- 
wise would, it seems, open a gateway for fraud, for it 
might easily be supposed that the drover (allowing 
for the argument that the cows are purchased at 
Columbus and brought to Cincinnati on the hoof) 
might in all good faith have said to himself, in pur- 
chasing twelve cows at Columbus, a certain six of 
these cows ure for me, and a certain other six are for 
my employer, but on arriving at Cincinnati, the six 
intended for his employer being in better condition 
than the six intended for his own use, nothing would 
prevent him from operating an exchange and deliver- 
ing to his employer the six cattle in poorer condition. 
An accordance with this latter proposition would 
operate to destroy the relation of master and servant, 
for it would not be reasonable to consider that one 
may enter into greater obligations, and yet have lesser 
rights, yet if A, the employer of the drover, be obliged 
to take any six cattle that the said drover should set 
aside for him, he, A, would not have that right which 
an independent purchaser, having entered into no ob- 
ligations, would always have—that of selecting or re- 
fusing the merchandise which he is desirous of ac- 
quiring. 

N. B. It is evident that at the moment of the setting 
aside of acertain numbe: of the cows for A, the cow 
in question had not as yet given birth to the calf; 
therefore the cow and calf forming but one and the 
same animal, no question could arise as to whether A 
receives, or should receive, six cews and a calf, or 
only six cows. G. H. ORR. 


RESTRAINING ORDERS IN BANKRUPTCY COURTS. 
To the Editor of the Central Law Journal: 

Noticing the article in your issue of October 14th, 
entitled, “Some problems under the bankrupt act,” 
in which is discussed the power of the courts to re- 
strain sales of property upon executions issued 
upon judgments against insolvents, until the right of 
creditors to file a petition in involuntary bankruptcy 
has arisen after November ist, 1898, and the com- 
munication in your issue of October 21st, in which it 
is denied that such a restraining order was issued in 





one of the United States District Courts, I would say, 
that Judge Buffington, sitting both in the district and 
circuit courts for the western district of Pennsy)l- 
vania, granted restraining orders of this nature in bills 
filed in both courts, fixing hearings for November 7th. 
This order was made in the district court in the case 
of the First National Bank of Chicago v. E. Groet- 
zinger, and in the circuit court in the case of Globe 
National Bank v. Groetzinger. As these are probably 
the only cases in which this relief has been granted, I 
think reference to them should be preserved as part 
of the literature on the subject. The court filed no 
opinion in either case. 


Pittsburg, Pa. J. H. REED. 








JETSAM AND FLOTSAM. 


COMPULSORY VACCINATION. 

In a recent editorial comment on the power of the 
State toenforce compulsory vaccination (3 Va. Law 
Reg. 606), though unable to cite authority directly in 
point, we questioned the constitutionality of legisla- 
tion conferring such power upon boards of health or 
other public functionaries. Numerous authorities 
however were cited, maintaining the right of the State 
tu require vaccination as a condition precedent to the 
enjoyment of certain public privileges—such as attend- 
ance upon the public schools, admission to public 
hospitals, etc, 

The precise question as to the constitutionality ofa 
statute conferring power upon a municipal corpora- 
tion to enforce compulsory vaccination against all per- 
sons within its limits, whenever an epidemic of small- 
pox exists or is reasonably apprehended, has subse- 
quently come before the Supreme Court of Georgia, 
and the validity of the statute is sustained. Moore v. 
City of Columbus, 30S. E. Rep. 850. The court found 
no case directly decisive of the question, but applied 
the principle that the police power includes ‘“‘every- 
thing essential to the public safety, health and morals, 
and justifies the destruction or abatement, by sum- 
mary proceedings, of whatever may be regarded as a 
public nuisance.”’ Lawton vy. Steele, 152 U. S. 133. 
The court also relied upon the authorities which up- 
hold the right to exclude persons not vaccinated from 
certain public privileges, and held that there was no 
material distinction between this right of exclusion 
and the power to fine and imprison for failure to sub- 
mit to inoculation. While the parallel between the 
two cases is not perfect, the reasonable exercise of the 
power, under proper circumstances, is so salutary, 
that we shall not be sorry tosee the right generally 
acknowledged throughout the country.— Virginia Law 
Register. 
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1. ACCIDENT INSURANCE.—An accident, within the 
meaning of contracts of insurance against accidents, 
includes any event which takes place without the fore- 
sight or expectation of the person acted upon or af- 
fected thereby.—RAILWAY UFFICIALS’ & EMPLOYEES’ 
ACC. ASSN. OF INDIANAPOLIS, IND., V. DRUMMOND, Neb., 
76 N. W. Rep. 562. 

2. ACCIDENT INSURANCE COMPANIES—Constitution.— 
The articles of incorporation of an accident insurance 
association provided for liability on a more limited 
class of deaths than was provided for in the constitu- 
tion and by-laws us they existed before the incorpora- 
tion. Nothing in such constitution authorized the as- 
sociation to amend it so as to bind a member to any 
change in his contract without his assent, and the 
amended articles did not purport to change existing 
contracts. Held, that the liability of the association 
on a certificate of membership issued before the 
amendment is to be determined according to the con- 
stitution as it existed when the certificate was issued. 
—CARNES V. IOWA TRAVELING MEN’S A8SSN., Lowa, 76 N. 
W. Rep. 683. 

3. ADMIRALTY — Shipping — Liability for Injury to 
Cargo.—The first of two causes which contributed to 
produce an injury to the cargo of a vessel was the 
proximate cause, where it was the efficient cause 
which set the other in operation, and that following 
was but its incident or necessary consequence. It is 
only where the causes are independent of each other 
thut the neurest is, of course, to be charged with the 
disuster.—- THE G. R. Boots, U. 8.8. C.,198. C. Rep. 9. 


4. APPEAL—Death of Party Prosecution by Adminis- 
trator.— Where a party dies after judgment has been 
rendered uguinst him, the administrator of his estate 
may prosecute error witbout procuring an order re- 
viving the action in his name.—W&KBSTER V. CITY OF 
HasTin@os, Neb., 76 N. W. Rep. 565. 

5. APPEAL—Presumptions.—Where instructions lay 
down correct legal propositions, possibly pertinent 
under the pleadings,it will be presumed, in the ab- 
sence of a bill of exceptions, that such instructions 
were applicable to the evidence produced on the trial. 
—HUDKELSON V. First NAT. BANK OF TuBIAS8, Neb., 76 N. 
W. Rep. 570. 

6. ASSIGNMENTS FOR CREDITORS—Fraudulent Convey- 
ances.— Giving a chattel mortgage to certain creditors 
on the debtor’s entire property in payment of their 
claims, under an agreement that they sball sell it, and 
prorate the proceeds, is not un as-ignment fer the 
benefit of creditors.-TuRNER HaRDWARE CO. V. REY- 
NOLDS, I. T., 478. W. Rep. 307. 








7. ATTACHMENT—Implied Contract.—The statute of 
Utah, permitting an attachment in an action ona judg- 
ment or upon a contract, express or implied, is to be 
construed as including contracts implied in law as 
well as in fact, and an attachment will lie in any ac- 
tion for a breach of duty arising out of contract where 
the plaintiff may, at his election, and does, sue in con- 
tract; as in an action by a principal against his agent 
for money received, based on a failure of the agent to 
pay overon demand money intrusted to him by the 
principal to use in making certain payments, and 
which was converted by the agent.—NEvaDA Co. Vv. 
FaRNSWORTH, U.S.C. C., D. (Utah), 89 Fed. Rep. 164. 


8. BanKs—Insolvent Bank—Liability of Stockholders. 
—It is the settled doctrine of this court that the lia- 
bility of astockholder in a banking corporation, under 
the provisions of section 1 of article 11 of the constitu- 
tion, is for the creation of a trust fund for the benefit 
of all creditors, and an action to enforce such liability 
must be prosecuted for the benefit of all the creditors 
of the corporation against all the stockbolders within 
the jurisdiction of the court.—PICKKRING V. HA8TINGS, 
Neb., 76 N. W. Rep. 587. 


9. BANKS AND BaNKING—Checks—Actions.—An in- 
dorsement of a check in blank, with the intention to 
transfer all rights growing out of the transactions of 
which it was an incident, gives the indorsee the right 
to sue one who in these transactions hid verbally 
agreed with the maker to pay his checks.— LEACH V. 
HILL, lowa, 76N. W. Rep. 667. 


10. BILLS AND NOTES—Liability of Assignor as In- 
dorser.—Where an assignor for creditors is contin- 
gently liable as indorser on commercial paper which 
is not due at the time of his assignment, but becomes 
due during the pendency of the assignment proceed- 
ings, the creditor may prove such claim when it be- 
comes due, and share in all subsequent dividends.—IN 
RE SHERRY, Wis., 76 N. W. Rep. 611. 


11. BILLS AND NOTES—Principal and Surety.—A surety 
who p«ys a note muy sue the muker at law on an im- 
plied promise to intemnify him, or in equity on the 
note, us being subrogated to the rights of the payee.— 
SPARKS V. CHILDERS, I. T., 478. W. Rep. 316. 

12. BILLS AND NOTES — Transfer — Bona Fide Pur- 
chasers.—A person tuking a note as collateral from one 
of the makers is not put on inquiry as to an agreement 
limiting its use, by the fact that it is made payable to 
him.- AMERICAN EXCH. NaT. BANK Vv. ULM, Mont., 54 
Pac. Rep. 563. 

13. BUILDING AND LOAN AssoctaTIONs—Issue of Un- 
authorized Stock.—Though stock issued by a building 
association be ultra vires, persons becoming members 
by accepting it and assenting to the contract In such 
form are bound to take notice of the Ilmitations on the 
powers of the association, and are precluded from con- 
testing it on such ground.—L&#4HY V. NATIONAL BUILD- 
ING & LOAN A8sN., Wis., 76 N. W. Rep. 625. 

14. BUILDING AND LOAN ASSOCIATIONS—Premiums.— 
In the absence of evidence to the contrary, a stipula- 
tion in a mortgage to a building and loan association 
requiring the borrower to pay a premium will be pre- 
sumed to have been made under a bid to enable him to 
obtuin a right of precedence in taking the loan as au- 
thorized by Code 1873, § 1185, rather than a device to 
cover up a usurious transaction, where the borrower, 
in his application, authorized the secretary of the as- 
sociation to bid such a premium, that he might bave 
such precedence.—HaWKEYE STATE Savings & LOAN 
ASSN. V. JOHNSTON, Lowa, 76 N. W. Rep. 679. 

15. CARRIERS OF GOODsS—'vercharges—Damages.— 
Luws 22d Gen. Assem. ch. 28, § 9, imposing a liability 
to treble damages for freight overcharges by railroads 
above the established mseximum rate, making it a mis- 
demeanor to so overcharge, and giving a right of ac- 
tion tothe person injured for the recovery of such 
damuges and attorney’s fees on first muking 15 days’ 
Written demand, in poses such damages as a penalty, 
and not as compensation. Hence the action is gov- 
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erned by Code 1873, § 2529, subd. 1, prescribing a two- 
years limitation for penal actions.—BAKER WIRE Co. 
v. CHICAGO & N. W. Ry. Co., Iowa, 76 N. W. Rep. 665. 


16. CONSTITUTIONAL LAwW—Limitations.—Statutes of 
limitation, being founded on public policy, and con- 
ferring no vested rights, may shorten the period for 
commencing actions on existing debts, if a reasonable 
time for commencing the suit is given before the bar 
takes effect.—GUITERMAN V. WISHON, Mont., 54 Pac. 
Rep. 566. 

17. CONTRACT—Consideration—Mutuality.—A contract 
by which one party agrees to order from the otper all 
of certain machines and extras required to supply the 
trade of a certain territory, which the second party 
agrees to furnish “without any liability for damages 
for failure from any cause to furnish such machines 
and extras,” creates no obligation on the part of the 
second party, and is without mutuality.—HARVESTER 
K1nG Co. Vv. MITCHELL, LEwis & STAVER Co., U.S.C. 
C., D. (Oreg.), 89 Fed. Rep. 173. 


18. CONTRACTS—Fraud—Sales.—A buyer, induced to 
enter into a contract by false representations, instead 
of rescinding, may stand to his bargain, and recoup in 
damages when sued by the seller.—GRIFFITH V. 
STRAND, Wash., 54 Pac. Rep. 613. 


19. CONTRACTS — Parties—Corporations.—Defendant, 
inducing plaintiff to make a contract, witha dealer 
having the sole right to use defendant’s materials, to 
bave such dealer put on a roof for plaintiff with mate- 
rials nanufactured by defendant, by making false rep- 
resentations to plaintiff respecting the quality of such 
materials, does not thereby become a party to such 
contract.—VON COTZHAUSEN V. H. W. JOHNS MFG. Co., 
Wis., 76N. W. Rep. 623. 


20. CONTRACTS—Rescission—Fraudulent Representa- 
tions.—A representation by the owner of land, situated 
in another State, that it was good prairie land, suitable 
for farming, and worth at least $25 per acre, which was 
relied on by plaintiff, who purchased without other 
knowledge of the land,is a ground in equity for re- 
scinding the contract, where the land in fact was 
mostly covered with timber, and worth not more than 
$8 per acre.—BYERS V. MCNBIL, lowa, 76 N. W. Rep. 685. 


21. CORPORATIONS — Action against Subscriber.— 
Where, in a suit by a corporation against a subscriber 
to its stock to recover his unpaid subscription, the de- 
fense is that the entire capital stock was not sub- 
scribed, areply which avers that the defendant waived 
the non-payment of the entire stock is good as against 
a demurrer. Sucha plea is nota conclusion of law, 
but the averment of an ultimate fact, included in which 
are all the ingredients which constitute waiver.—Mac- 
FARLAND V. WESTSIDE IMP. ASSN., Neb., 76 N. W. Rep. 
584, 

22. CORPORATIONS — Contracts Ultra Vires.—Under 
Rev. St. (ist Ed.) pt. 1, p. 600, ch. 18, tit. 8, § 8, prohibit- 
ing corporations other than banking corporations 
from receiving deposits, the act of a corporation, not 
organized for banking purposes, in receiving funds on 
deposit, is ultra vires.—CHAPMAN V. LYNCH, N. Y., 51 N. 
E. Rep. 275. 

23. CORPORATION — Foreign Corporations—Effect of 
Dissolution.—The Oregon statute which limits the life 
of a corporation after its dissolution to five years, dur- 
ing which it may maintain actions necessary in the 
winding up of its affairs, has no application to foreign 
corporations, whose corporate existence depends en- 
tirely on the law of their domicile; and where, under 
such law, a corporation continues to have the right to 
sue indefinitely after dissolution in closing up its 
former business, such right will be recognized in other 
jurisdictions.—DUNDEE MorTGaGE & TRUST INVEST- 
MENT Co. v. HuGusEs, U. 8.C. C.,D. (Oreg.), 89 Fed. 
Rep. 182. 

24. CORPORATIONS—Officers—Estoppel.—After allow- 
ing a person to act as its secretary, and causing its rec- 
ords to be authenticated by him as such, a corporation 
cannot object to the regularity of his appointment, or 





repudiate its obligations, signed by him under the di- 
rection of its board of directors.—BARRELL Vv. LakE 
View LanD Co., Cal., 54 Pac. Rep. 594. 


25. CONTRACTS—Restraint of Trade—Agency —Sales,— 
A carriage manufacturer, by acontract executed in 
Texas, granted exclusive ter-sitory forthe sale of his 
carriages; andthe other party agreed to handle and 
sell such carriages to the exclusion of others of like 
grades. The contract further provided that all goods 
shipped on consignee’s orders were to be settled for 
with customers’ notes indorsed by him. Theconsignee 
afterwards executed notes in consideration of pur- 
chases made of the company under the contract. Held, 
that the contract was one of sale,and not of agency, 
and hence within Sayles, Rev. Civ. St. Supp. p 905, 
prohibiting trusts and conspiracies against trade.— 
COLUMBIA CARRIAGE CO. V. HaTCH, Tex., 47S. W. Rep. 
288. 

26. COVENANT OF WARRANTY — Breach.—Where the 
grantee is in possession, a covenant of warranty is not 
broken until there is an eviction.—THOMPSON V. Bra- 
ZILE, Ark., 478. W. Rep. 299. 


27. COVENANT OF WARRANTY — Ouster.—A purchaser 
of growing timber cannot recover on a covenant where 
he had cut and removed all the timber his deed called 
for priorto surrendering the land to the true owner, 
since there was no ouster.—BRITTON V. RUFFIN, N. 
Car., 31 S. E. Rep. 271. 


28. CRIMINAL EvIDENC#&—Acts and Declarations of 
Confederates.—Where there is sufficient evidence to 
justify the conclusion that several persons charged 
with acrime were acting with a common purpose and 
design, the acts and declarations of each, from the 
commencement to the consummation ofthe oftense, 
are admissible against the others, though it does not 
appear that there had been a previous combination or 
confederacy to commit the offense.—PEOPLE v. VAN 
TASSEL, N. Y., 51 N. E. Rep. 275. 

29. CRIMINAL EVIDENCE—Homicide—Witnesses.—Un- 
der Const. art. 1, § 13, providing that an accused shall 
not be compelled to be a witness against himself; and 
Pen. Code, § 1323, providing the same, but that, if he 
offer himself, he may be cross-examined as to all mat- 
ters testified to in chief,—one on trial for murder, 
whose only testimony in chief was that he did not in- 
tend to kill deceased, cannot be asked as to the details 
of the killing.—P#OPLE v. ARRIGHINI, Cal., 54 Pac. 
Rep. 591. 

30. CRIMINAL Law—Evidence—Burden of Proof.—An 
instruction in a criminal case in effect that every one 
is presumed sane, but if there is evidence tending to 
rebut the presumption, and sufficient to ruise a reason- 
able doubt on the issue of insanity, then the burden is 
on the State to show sanity beyond a reasonable doubt, 
shifts the burden of prvof, and is therefore erroneous. 
—SNIDER V. STATE, Neb., 76 N. W. Rep. 574. 

31. CRIMINAL LAW — Resisting Arrest.—One who re- 
sists an Officer attempting to arrest him, knowing him 
to be such, does so at his peril, even where he dves not 
know that the officer is acting under a warrant.—STaTE 
Vv. RUSSELL, lowa, 76 N. W. Rep. 653. 

32. EASKEMENT—Party Walls.—An easement in a stair- 
way and puarty-wall between adjoining buildings, 
though suspended by the destruction of the buildings 
by fire, is revived by the reconstruction of the build- 
ings including the stairway and party- wall, as they ex- 
isted originally.—DOUGLAS V. COONLHY, N. Y.,51 N. E. 
Rep. 283. 

83. ELECTIONS — Party Conventions.—Where a con- 
tention arises between two conventions ofthe same 
party as to which is entitled to havethe ticket nom- 
inated by it placed upon the official ballot under the 
recognized party name, held, that the convention 
called by the regular State central committee of the 
party is entitled to have theticket nominated by it 
placed upon the official ballot under the party name or 
designation.—WILLIAMS V. Lewis, Idaho, 54 Pac. Rep. 
619. 
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84. ELECTIONS—Validity—Ballots.—Under Code § 1122, 
providing that no ballot properly marked by the voter 
shall be rejected because of any discrepancy between 
it and the nomination paper, nor for any error in 
stamping or writing the indorsements thereon by the 
officers, nor because of any error in delivering the 
wrong ballots at the polling p!ace, but that any ballot 


delivered by the proper official to a voter shall be 4 


counted as cast for all candidates for whom the voter 
had a right to and did vote, an election of candidates 
for municipal offices by a majority of ballots cast is 
not invalidated by the fact that the mayor and coun- 
cll, without authority, changed the heading of the bal- 
lots, and that the election officers accepted those, and 
refused to use the ballots prepared bythe recorder, 
who was rightfully authorized to prepare them.—STraTE 
v. BERNHOLTZ, Iowa, 76 N. W. Rep. 662. 

35, ELECTION CONTEST.—In ajudicial proceeding to 
test the validity or result of an election, where it has 
been shown that illegal votes were cast, testimony 
cannot be received of declarations made by the illegal 
voters as to the nature of the votes by them cast, un- 
less such declarations are strictly + part of the res gesta, 
or fall within some recognized exception to the rule 
excludiog hearsay evidence.—DEAN vy. MILLER, Neb., 
76 N. W. Rep. 555. 

36. ESTOPPKL.—Where the secretary and treasurer of 
a trust company, Who was intrusted with the entire 
nyanagement of its business, delivered to one of its 
debtors securities deposited by him, having no in- 
dorsewent which would prevent their negotiation, and 
with knowledge of his purpose to hypothecate them to 
others, the company Cannot set up a Claim to such se- 
curities as pledgee as against a subsequent pledgee in 
good faith and without notice.—HUBBaRD Vv. Top, U. 
8.8. C.,198. C. Rep. 14. 

37. ESTOPPEL OF STOCKHOLDERS TO DENY.—Stock- 
holders in acorporation which was formed for the pur- 
pose of becoming guarantor of certain bonds and obli- 
gations ofa third party,and which assumed to be- 
come such guarantor, are estopped, as against pur- 
chasers of such bonds to deny the power of the corpo- 
ration to incur obligations in that manner.—MaXWELL 
v. AKIN, U.S.C. C., D. (Oreg.), 89 Fed. Rep. 178. 


88. FEDERAL CouRTS—Jurisdiction.—A bill against a 
corporation and certain of its stockholders to set aside 
alleged purchases of stock by the latter with corporate 
funds, and to enjoin the voting of such stock, filed by 
complainant as a stockbolder in behalf of bimself and 
all other stockholders whv desire tv intervene, and 
which alleges that complainant isthe owner of “divers 
shares” of the stock of such corporation, but from 
which the amvuuut or value of his holding does not ap- 
pear, failsto show that the amount in controversy is 
sufficient to give a federal court jurisdiction.—HakVvEY 
Vv. RALKIGH & G. R-Co., U. 8. C. C., E. D. (N. Car.), 89 
Fed. Rep. 115. 

39. FEDERAL Courts —- Jurisdiction—Diversity of Citi- 
zensahip.—The jurisdiction of a federal court over a 
suit to which a corpuration ofa different State is a 
party, on the ground of diversity of citizenship, rests, 
not upon the citizenship of the corporation, but of its 
corporators, who are conclusively presumed to be citi- 
zens of the State where the corporation was organized. 
Hence Ky. St. § 841, which requires foreign railroad 
corporations Owning or operating any railway within 
the State to incorporate therein in the manner pre- 
scribed, and provides that upon compliance with its 
requirements such a corporation shall ‘*become and 
be a corporation, citizen and resident” of the State, 
does not uffect the jurisdiction of the federal court 


over a suit brought by a citizen of Kentucky against a - 


foreign railroad company, which has complied with 
the statute, nor the right of the defendant to remove 
the suit from a State court.—TAaYLOR V. ILLINOIS CENT. 
R. Co., U. 8. C. C., D. (Ky.), 89 Fed. Rep. 119. 

40. GARNISHMENT — Liability on Bond.—A garnish- 
ment summons served on one in his individual ca- 
pacity does not bind any property or money held by 








him as a receiver.—FLEMING V. GILLESPIE, Okla., 54 
Pac. Rep. 653. 

41. GOUARANTY—Construction.—A mere guarantor of 
collection is liable upon his guaranty, where it shows 
that the note guarantied cannot be collected of the 
maker, and not otherwise.—CENTRAL INV. Co. V. MILES, 
Neb., 76N. W. Rep. 566. 

42. GUARDIAN AND WaRD—Life Estate of Guardian.— 
Where land in which a guardian had a life estate, re- 
mainder to his wards, was sold in an action brought by 
the guardian, who executed the bond required by stat- 
ute, and the proceeds were paid to him without any 
order of court as to their disposition, noright of action 
accrued tothe wards, and limitation did not run in 
favor of the surety in the bond, during the life of the 
guardian, he being entitled to the use of the proceeds 
for life.—BROoKS v. TROUTMAN, Ky., 478. W. Rep. 271. 


43. HOMESTEAD — Abandonment.—Where a person 
having a homestead in the country removed to atown, 
mxking his home there, and voting there, the burden 
is on him to show,that, notwithstanding the apparent 
abandonment, he left temporarily, and with the defi- 
nite and settled purpose of returning to the home- 
stead.—CONWAY V. NICHOLS, Iowa, 76 N. W. Rep. 681. 

44. HUSBAND AND WIFE&—Antenuptial Contracts.—An 
antenuptial contract provided that the wife released 
all claims to the husband’s property ; that the husband 
would maintain the wife, and release all interest in her 
property; that she could maintain the control of her 
own property; and that each could dispose of his or 
her property by will. Held, that the parties intended 
a permanent adjustment of their property rights, and 
not one during wedlock only.—BUFFINGTON V. BoF- 
FINGTON, Ind., 51 N. E. Rep. 328. 

45. HUSBAND AND WIFE—Community—Homestead.— 
A wife is not a necessary party to an action involving 
the title to land purchased with community funds,and 
this though it is occupied as a homestead.—CENTRAL 
Coat & Coke Co. v. Henry, Tex., 478. W. Rep. 281. 

46. HUSBAND AND WiFse—Vendor and Purchaser— 
Specific Performance.—The purchaser of a foreclosure 
certificate assigned it to his wife, to whom the deed 
was issued, and then gave the mortgagor a bond for 
deed, on the back of which the wife indorsed a receipt 
of the consideration. The husband testified that he 
acted as the wife’s agent in making the contract, and 
others testified to admissions by the wife that the 
transaction was a loan to the mortgagor to enable him 
to redeem, and that it had been repaid. Held, that the 
obligees of the bond were entitied to specific perform- 
ance against the wife’s heirs.—JOINER V. DUNCAN, ILil., 
51 N. E. Rep. 323. 

47. INFancy—Actions.—A judgment against an infant 
is only voidable, and is binding until set aside in a 
direct attack thereon, even where the infant was sued, 
and a guardian ad litem appointed for him, under a 
wrong given name.—MCGHKE V. RomaTKA, Tex., 478. 
W. Rep. 291. 

48. INJUNCTION AGAINST CRIMINAL PROSECUTION—Or- 
dinances.—A prosecution for violating an alleged void 
ordinance will not be restrained because of its working 
irreparable iujury, since it is presumed that the ordi- 
nance, if invalid, will be adjudged so on the trial of 
the criminal charge.—CITY OF DENVER V. BEEDE, Colo., 
54 Pac. Rep. 624. 

49. INSURANCE—Agency—Knowledge of Agent.—An 
agent of an insurance company, empowered to receive 
aud transmit applications and to rseceige payment of 
the premium, binds the company by knowledge ac- 
quired in and about the preparation of the applications 
and by representations made to the insured while so 
doing and concerning the same.—HoME FIRE Ins. Co. 
Vv. GURNEY, Neb., 76N. W. Rep. 553. 

50. INSURANCE—Conditions—Change of Title.—A pro- 
vision in a fire insurance policy that it should cease to 
be in effect if the insured conveyed the title of the in- 
sured property without the insurer’s consent, is a rea- 
sonable and valid one.—FaRMERS’ & MERCHANTS’ INS. 
Co. Vv. JENSEN, Neb., 76 N. W. Rep. 577. 
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51. JUDGMENT—Injunction.—An action may be main- 
tained to enjoin the enforcement of a void judgment 
when there is a concurrence of the following condi- 
tions: (1) The judgment must be without any legal or 
equitable basis; (2) its invalidity must not appear on 
the face of the record; and (3) the party complaining 
must be without an adequate remedy at law.—KauUF- 
MANN V. DREXEL, Neb., 76 N. W. Rep. 6559. 

52. LANDLORD'S LIEN—Right of Possession.—Where 
the mortgagee of property on which there is a prior 
lien for rent, not yet enforceable, takes possession of 
the property, after which the lien becomes enforceable, 
the landlord can, by virtue of his writ, take the prop- 
erty from the mortgagee.—BRODY V. COHEN, lowa, 76 
N. W. Rep. 682. 

53. LIMITATIONS—Pleading.—Limitations may not be 


pleaded by amendment to the answer after the issues’ 


are made up.—CuRTIS V. CITY OF PUEBLO, Colo., 54 
Pac. Rep. 649. 

54. LIMITATION OF ACTIONS—California Statute.—An 
undertuking given on appeux] from a judgment ofa 
court of New York, though signed in California, is “an 
instrument of writing executed out of the Stute,” 
within the provision of Cal. Code Civ. Proc. § 339, pre- 
scribing the limitation of actions on such instruments. 
—HowakD Ins. CoO. OF NEW YORK V. SILVERBERG, U. 
8.C.C.,N. D. (Cal.), 89 Fed. Rep. 168. 

55. LICENSE AS TO REAL EstTaTK—Acquiescence.— 
Where, with the owner’s acquiescence, waste waters 
from a leased portion of a tract were conducted across 
the other purt for,eight years, first by being turned 
upon the lands, then through a ditch built by the les- 
see, who paid the owner an annual rental for the land 
occupied by it, then through an underground drain, 
the lessee had a license fur the term of the lease to 
conduct such waters across the lund.—HANSEN V. 
FARMERS’ CO-OP. CREAMERY, Iowa, 76 N. W. Rep. 652. 

56. MANDAMUS—Enforcement of Contracts.—An ap- 
plication for a writ tocompel an irrigation company 
to furnish a certain quantity of water furacertain year 
set out a contract under which the relator was entitled 
to water at a certain rate forever, and which provided 
that, on demand and tender of the price, he cuuld take 
such water. Such tender and arefusal fur said yeur 
was alleged; ulso that the water demanded was neves- 
sary for the life and protection of the crop and fruit 
trees for that year. Held, that the proceeding wus to 
procure temporary relief from a breacn of the con- 
tract, and not for its judiciul construction, and man- 
damus was the proper remedy.—PEUPLE V. FARMKKS’ 
HIGH LINE CANAL & RESERVOIR CO., Colo., 54 Puc. Rep. 
626. 

57. MASTER AND SERVANT—Injury to Employee—As- 
sumption of Risk.—An employee assumes ali the ordi- 
nary risks and hazards incident to the employment of 
which he is possessed of sufficient intelligence and ca- 
pacity to know and understand, and au adult person 
is presumed to be of suffivient meutal Power tu com- 
prehend such risks; but if a person is employed fur a 
woik which is dangerous, or to labor in a dangerous 
place or situation, and, by reason of youth, inexperi- 
ence, ignorance, or want of mental capacity, he may 
fail or fails to comprehend the davger, it is the duty of 
the employer to warn the employee of the hazards and 
instruct him of the work.—NOkFOLK BET SUGAR Co, 
v. HiGutT, Neb., 76 N. W. Rep. 566. 

58. MECHANICS’ LigNS—Right of Subcontractor to 
Lien.— Where the owner paid a part of the price before 
the building contract required, with knowledge that a 
subcontractor rewained unpaid, and the balauce due 
on the price was insufficient to pay the subcontractor, 
he was entitled to a lien for the difference.—GREEN 
Bay LUMBER Co. Vv. THOMAS, Iowa, 76 N. W. Rep. 651. 

59. MINING CONTRACTS—Purties.—Where a contract 
granting an option to purchase a mine was signed by 
two of three co-owners, and an action to enforce it wus 
brougbt aguinst the signers, the burden was on them 
to show, as Claimed,thut the contract was not to be 
operative unless signed also by the other owner, who 





was named therein.—SraNTON V. SINGLETON, Cal., 54 
Pac. Rep. 587. 

60. MORTGAGES—Assignment of Debt.—The assignor 
of a promissory note the payment of which is secured 
by a mortgage cannot, as a rule, release the promisor 
from liability for the debt, and, by such release, bind 
the assignee, or in any manner or to any extent dis. 
turb or change the force of the mortgage lien.—ANDER- 
SON V. KREIDLER, Neb., 76 N. W. Rep. 581. 


61. MORTGaGES—Deed—Agreement to Reconvey.—De- 
fendant, in order to procure a loan on land, conveyed 
it, without other consideration, to plaintiff, who loaned 
him the money, and, in accordance with an agreement, 
immediately reconveyed the land to him, retaininga 
vendor's lien for the amount of the note given ostensi- 
bly for the purchase price of the iand. Held, that the 
legal title remained in the defendant.— WILLIAMSON V. 
HOFFMAN, Tex., 47S. W. Rep. 276. 

62. MORTGAGES—Lien—Dower.— Where the vendee of 
incumbered premises paid the Incumbrance, and de- 
ducted the amount from the price, a subsequent as- 
signee of the incumbrance took subject to the dower 
right of the vendee’s wife, since payment of the in- 
cumbrance extinguished it.—JAMES V. UPTON, Va., 31 
S. E. Rep. 255. 

63. MornTGAGES—Right to Enforce Other Security —A 
mortgagee released asto subsequent bonds a'out to 
be sold, and was to have those not sold within 60 duys 
as additional security. He made no demand on the 
trustee, who was his attorney, and a party to the agree- 
ment, for the unsold bonds, but the trustee continued 
to dispose ofthem with knowledge of his rights, and 
later mude a contract with the debtor corporation, 
without the mortgagee’s knowledge, whereby he was 
to have the unsold bonds, except as to the mortgagee, 
to secure a lien released by him. Held, that the mort- 
gagee did not waive his right to the bonds by not de- 
manding them at the end ofthe 60 days.—HBERR V. 
SULLIVAN, Colo., 54 Pac. Rep. 637. 

64. MUNICIPAL CORPORATIONS—Petition for Election. 
—Under Laws 1897, ch. 70, § 1, providing that the city 
clerk and other sppointive officers may be elected by 
the qual: fied electors, at the same time, and in the same 
manner other officers are elected, upon the filing ofa 
petition signed by a majority ofthe el+ctors of such 
city who voted atthe last general election then next 
preceling, as appears from the poll list, the petition 
must be signed by a majority of the identical electers 
whose names appear on the poll list of the preceding 
election.—BUsH V. STATE, Wis., 76 N. W. Rep. 606. 

65. MUNICIPAL CORPORATIONS — Assessments for 
Street Improvements —As abutting property cannot 
be charged with the cost of keeping a street in repair, 
a street assessment will not be enforced to the extent 
of 10 per cent, retained by the city as security for the 
contractor’s undertaking to keep the street in repair 
for five years.—BULLITT V. SELVAGE, Ky., 47S. W. Rep. 
255. 

66. MUNICIPAL CORPORATION—City Warrants -Man- 
damus.—Mandamus is the proper remedy where the 
treasurer refuses payment of city warrants, though he 
claims thatthe warrants have been paid or are for- 
geries; provision for trial of questions of fact in such 
proceeding being made by Luws 1895, p. 117, § 21.— 
Bacon v. CITY oF Tacoma, Wash., 54 Pac. Kep. 609. 

67. MUNICIPAL CORPORATION — City Warrants — Pay- 
meut.—That a city treasurer has been enjvined from 
paying certain warrants is no excuse fur bis refusal to 
do so, where their owner was not a party tothe action, 
and the judgment was therefore void.—SAVAGE V. 
STERNBERG, Wash., 54 Pac. Rep. 611. 

* 68. MUNICIPAL CoRPORATIONS — Funding Bonds—Va- 
lidity.—The authority conferred by statute upon cities 
of the second Class to issue funding bonds must be ex- 
ercised by the enactment of an ordinance under the 
forms required by the statute incurpurating such cities, 
and canuot be exercised by resolution. Hence a reso- 
lution passed by the council of the defendant city did 
not authorize the mayor and clerk to issue the bonds 
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sued upon herein, and the same are invalid in the 
hands of an innocent purchaser, such bonds having 
been issued to fund no lawful debt existing ag inst the 
city, and being without consideration.—EDMINSON V. 
CITY OF ABILENE, Kan., 54 Pac. Rep 568. 


69. MUNICIPAL CORPORATIONS — Gas Franchise—Ordi- 
nance as Contract.—Where a municipal ordinance 
granting a gas franchise contained a provision reserv- 
ing the right tothe city council to fix the price to be 
charged for gas after 10 years, the acceptance of such 
ordinance by the company created a valid contract, by 
which the council atthe end of 10 years was empow- 
ered to fix rates which should be conclusive on both the 
company and the public, and which cannot be inter- 
fered with by the courts in the absence of a showing of 
fraud or bad faith.—LOoGansPporT & W. V. Gas Co. Vv. 
City OF Pero, U.S. C.C., D. (Ind.), 89 Fed. Rep. 185. 


70. MUNICIPAL CORPORATIONS—Markets—Reygulation. 
—Under a legislative grant of power to a municipality 
to muke regulations by ordinance to secure the gen- 
eral health of its inhabitants and to prevent and re- 
move nuisances, to regulate the vending of meat, poul- 
try, fixh, fruits, and vegetables, and to restrain and 
punish the forestalling and regrating of provisions, 
and to establish and regulate markets, the city may, 
by ordinance, establish a public market, and confine 
marketable articles there, provided such ordinance be 
reasonable, considered with reference to the welfare of 
the community, and notin restraint of trade.—BLANCH- 
ARD V. IveRS, Fla., 24 South. Rep. 66. 


71. MUNICIPAL CORPORATIONS — Removal of Officer— 
Recovery of Salury.—A city officer who has been re- 
moved, and whose place hus been filled by another, to 
whom the salary has been paid, cannot waintain an 
action aguinst the city to recover alleged salary accru- 
ing subs: quent to his removal until there bas been an 
adjudication, in a direct proceeding, declaring him ea- 
titied to the office, and his successor a usurper.—Gor- 
LEY V. CiTY OF LOUISVILLE, Ky., 47S. W. Rep. 263. 


72. PARTIES Partnership.—Several persons mutually 
agreed to contribute money to buy lund to be held in 
trust for them, and to pay such sums as sho:ld be 
needed for future payments onthe land. A president 
was elected, who sued, in behalf of himself and asso- 
ciates, one of the parties to the agreement, to recover 
the amount of calls which the latter hus failed to pay. 
Held, that there is not ‘‘acommon or general inter- 
est’’ among the associates, so us to entitle plaintiff to 
sue alone for the benefit of all, but the associates are 
all “anited in interest,” and must join as plaintiffs, 
within Rev. St. § 2604.—GEORGE V. BENJAMIN, Wis., 76 
N. W. Rep. 619. 

73. PARTNERSHIP—Contract Creating.—An agreement 
between three persons in regard to the carrying out of 
a contract for public work taken by them, by which 
two agree tofurnish allthe money needed, and the 
profits areto be divided, creates a partnership between 
them in relation to the contract, and each owes to the 
others the utmost good faith.—MILLER V. O'BoYLg, U. 
8.C.C., W D. (Penn.), 89 Fed. Rep. 140. 

74. PARTNERSHIP—Lien of Partners.—Land purchased 
with partnershi» funds, and ured for partnership pur- 
poses, though conveyed to the individual purtaers, is 
to be treated as partnership property, so as to giveto 
a partner alien for the amount of firm debts paid by 
him which is superior tothe lien of acreditor of the 
co-partner, who takes a mortgage with notice of the 
partnership character of the property.—HoLMES V. 
Stix, Ky., 47S. W. Rep. 43. 

75. PLHADING—Demurrer—Waiver.—Under Civ. Code 
1887, § 50, ullowing defendant tu demur to the complaint 
for upparent misjoinder of parties defendant and of 
causes of action, such defects can be taken advantage 
of only by demurrer when they appear on the face of 
the complaint.—SaMsS AUTOMATIC CaR-COUPLER Co. Vv. 
LEAGUS, Colo., 54 Pac. Rep. 642. 

76. PL@ADING — Improper Designation of Defendant. 
— A petition which states a cause of action aguinst de- 








fendant individually is good, though he is improperly 
designated in the caption as guardian.—CLEFT v. 
NEWELL, Ky., 478. W. Rep. 270. 

77. PRINCIPAL AND SURETY — Actions on Bonds.—The 
release of a company’s property from a writ of attach- 
ment by the giving of a bond is of itself a sufficient 
consideration to bind the sureties thereon, and hence, 
where an agent exceeds his authority in the signing of 
his principal’s name asa surety thereto, the lutter’s 
ratification, in order to be binding, need not be based 
on any new consideration.—LYNCH V. SmyTag, Colo., 54 
Pac. Rep. 634. 


78. PRINCIPAL AND SURETY—Bills and Notes—Pledges. 
—An agreement between j>int makers of a note, that 
one should, for a consideration, assume payment of 
the note, and hold the other harmless, of which agree- 
mentthe maker informed the payee, does not consti- 
tute the latter joint miker a surety as to the payee.— 
Fikst Nat BaNK OF MILWAUKSE V. FINCK, Wis., 76N. 
W. Rep. 608. 


79. PRINCIPAL AND SURBTY—Release of Surety.—Mere 
voluntary forbearance of the creditor, or his mere fail- 
ure to institute and prosecute a suit against the prin- 
cipal debtor, will not operate the discharge of a surety 
on the obligation of indebtedness, nor will non-com- 
pliance by the creditor with a request or notice of 
surety tocommence suit against the principal work 
the surety’s release.-BaNK OF MaYwvooD v. MCAL- 
LISTER'S EsTATE, Neb., 76 N. W. Rep. 552. 


80. RAILROAD ComMPaNY—Contributory Negligence.— 
Plaintiff packed his wagon up to a freight cur on a side 
track to unload goods. There was afreight train on 
the side track, to which this car was coupled. The 
freight train was cut, and the engine was switching, 
and the time when it would couple up was uncertain. 
Plaintiff knew these fucts,and was familiar with the 
tracks. The station agent told him he had time to get 
his goods out ofthe car, and he had unloaded them, 
and was ono his wagon, when the train started. The 
wagon, without apparent necessity therefor, was 
placed so close to the carthat a step onthe latter 
caught and upset the wagon, injuring plaintiff. Held, 
that he was guilty of contributory negligence.—HaD.- 
LEY V. Lake Exits & W. R. Cu., Ind., 61 N. E. Rep. 3387. 


81. RAILROAD COMPANY — Frightening Teams—Negli- 
gence.—W bere employees in control of an engiae near 
a thoroughfare negligently permit it to “pup off” 
steam and muke an unusual noise, knowing thut pass- 
ing teums mignt be frighteued, the owner of a teum so 
frighteved may recover of the company for damages 
resulting; and this, though the employees did not see 
the team.—Missoor!, K. & T. Ry. Co. v. TRavuB, Tex., 
478. W. Rep. 252. 

82. RAILROAD COMPANY — Legislative Control—Max- 
imum Rates.- The right to regulate tolls on a railroad 
may be granted tothe company by the legislature so 
as to render an attempt by a succeeding legislature to 
fix the toils an impairment ofa contract within the 
federal constitution.—PINGREE V. MICHIGAN CENT. RB. 
Co., Mich., 76 N. W. Rep. 633. 

83. RAILROAD COMPANY—License to Use Track—Tres- 
passer.—A railroad company owes to a trespasser on 
the track only the duty to use reasonable care to avoid 
injuring him after discovering his danger, except that 
it must keep a luokuut along its tracks io cities where 
persons are likely to be found trespussing, and, after 
the discovery of atrespasser in a place of danger on 
the track, to give the usual signals to warn him of the 
traiu’s approach, and, when necessury to avoid strik- 
ing him, to slacken the speed or stop the train.—CugEs- 
APEAKE &O. Ry. CO. V. PERKINS, Ky., 47 8. W. Rep. 
259. 

84. RAILROAD COMPANY — Negligence of Street-Rail- 
road Company.—A street-railroad company is luble 
for injuries to a child less than four years old run over 
by a car where the motorman might, by having his at- 
tention ou the streetin front of the car, have discoy- 
ered, in time to stop the car, that the child was about 
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to cross the track.—SOUTH COVINGTON & C. ST. Ry. Co. 
V. HERRKLOTZ, Ky., 47S. W. Rep. 265. 

85. REAL ESTATE AGENT - Commission.—Where a real 
estate broker contracts to produce a purchaser who 
shall actually buy, he has performed his contract by 
the production of one financially able, with whom the 
owner uctually makes an enforceable contract of sale. 
The failure to carry out that contract, even if the de- 
fault be that of the purchaser, does not deprive the 
broker of his right to commissions.—LUNNEY V. 
H&aLey, Neb., 76 N. W. Rep. 558. 


86. REMOVAL OF CauUsEsS—Amount in Controversy.— 
To authorize a removal it must appear from the plead- 
ings at the time of removal that the requisite sum is in 
controversy. Where such fuct does nut appear from 
the declaration which is then the only pleading on file, 
it cannot be supplied by averments as to a set-off in 
the petition for removal, nor by pleadings filed after 
the removal is made.—STURGEON RIVER Boom Co. v. 
W H. Sawyer LoMBER Co., U.S. U. C., W. D. (Mich.), 
89 Fed. Rep. 113. 


87. REPLEVIN- Judgment—Atta*hment.—In replevin 
by A aguinst an officer who justifies under a writ of at- 
tachment against the property of B, on the grounds of 
a fraudulent transfer of the property by B to A to de- 
feat the creditors of B, it is a material element of such 
defense that the relation of debtor and creditor exists 
between the attachment plaintiffs and B, and the ques- 
tion as to whether such transfer was fraudulent is im- 
material until the officer has shown that he represents 
creditors.—MaRRINAN V. KNIGHT, Okla., 54 Pac. Rep. 
656. 

88. SPECIFIC PERFORMANCE—Tender.—A contract of 
sale and purchase of real estate, in which the time in 
relation tu deferred payments of the purchase price is 
made of the essence of the contract, and a forfeiture 
provided for non.performance, may be enforced in ac- 
cordance with the terms of the express stipulation.— 
WHITEMAN V. PERKINS, Neb., 76 N. W. Rep. 547. 


89. STATUTES—Evidence of Enactment.—Where, from 
the journals of both branches of the legislature, and 
from the copy of the bill sent to the governor for ap- 
proval, aud vy him approved, aod which was attested 
by the proper officers of both houses, it is shown that 
a certain bill was properly passed, that fact cannot be 
disproved by the introductiou in evidence of what it is 
agreed between the litigants was the Dill originally in- 
troduced, and memuranda thereon indorsed, tending 
to show that the bill approved and attested was not 
the ove really passed by both houses.—IN RE GRANGER, 
Neb., 76 N. W. Rep. 588. 

90. STATUTES-—General Laws—Uniformity of Opera- 
tion.—St. 1877.78, p. 176, concerning damages done by 
animals trespas-siug on private lands, is not in viola- 
tion of Const. art. 1, § 11, providing that ‘‘all laws ofa 
general nature shal! huve a uniform operation,” be- 
cause the act applies to certain counties only.—WIG- 
MORE V. BUKLL, Cal., 5t Pac. Rep. 600. 

91. TaxaTION—Corporate Franchises — Capital.—An 
investmeut of a mining corporation’s profits, accumu- 
lated by passing dividends, in stock of a railroad to 
facilitate working the mines, is not to be vonsidered 
as capital, forthe purpose of taxation, because derived 
from a wasting property in which the capital was in- 
vested.— PEOPLE V. RUBERTS, N. Y., 51 N. E. Rep. 293. 

92. TAXATION — Municipal Assessments — Constitu- 
tional Luaw.—OUnder Const. 1895, art. 10, § 5, requiring 
all property to be taxed uniformly, and t :xation by 
municipal corporations to be for municipal purposes, 
special assessments cannot be luid for improvement 
of city sidewalks; there being no power to subdivide a 
city into tax districts.—MAULDIN Vv. CITY COUNCIL OF 
GREENVILLE, S. Car., 318. E. Rep. 252. 

93. TaXaTION—Patent Rights.—Patent rights are not 
taxable by a State, since they are created by the fed- 
eral government for the promotion of federal pur- 
poses.—PEUPLE V. BOARD OF ASSESSORS OF CITY OF 
BROOKLYN, N. Y., 51 N. E. Rep. 269. 








94. TAxaTION- Succession Tax—Legacy to Creditor.— 
Where a testator bequeaths,a legacy to a creditor in 
payment of his claim, and_the creditor accepts it, it is 
a transfer, within the meaning of Laws 1892, ch. 399, de- 
claring that “a tax shall be and is hereby imposed upon 
the transfer of any property when the transfer is by 
will.”—IN RE GOULD’S KstaTE, N. Y., 51 N. E. Rep. 287. 

95. TRESPASS—AJj pining Owners—Injunction.—Where 
a lot owner sues to enjoin a trespass by the adjoining 
owner’s entering his premises, cutting off the cornice 
of his house situated thereon, and erecting 2 wall ofa 
building on his ground, and the trespasser has no 
power to condemn the property, the court can render 
judgment for such damages only as have then accrued, 
and not for permanent damages.—STOWKERS Vv. GIL- 
BERT, N. Y., 51 N. E. Rep. 282. 

96. TRESPASS TO TRY TITLE—Common Source.— Where 
defendant in trespass to try title disclaimed all inter. 
est, and judgment was rendered on his disclaimer 
against him for the rent, and in his favor for costs, he 
is estopped to set up a title acquired prior to the judg- 
ment by a deed from his co-defendant in defense toa 
subsequent similar action for the same land brought 
by one Claiming title from the same source.—EaSTER- 
WOOD V. DounNN, Tex., 47S. W. Rep. 285. 


97. Trousts—Resulting Trusts—Husband and Wife.— 
The rule that where, on the purchase of property, title 
is taken in the nume of one person, while the consid- 
eration is paid by another, atrust results in favor of 
the payor, applies where the purchase is made bya 
husband with the wife’s separate estate.—MARTIN Vv. 
REMINGTON, Wis., 76 N. W. Rep. 614. 


98. UsuRY — What Law Governs.—Notes dated in 
Washingion, and by their terms payable there, are 
governed by the law of that State as to usury, though 
the contract was made in Idaho, and the notes are se- 
cured by mortgage on property there, in the absence 
of evidence of a design to evade the usury laws of the 
latter State.—VERMONT LOAN & TRUST CO. V. DYGERT, 
U.S.C. C., D. (Idato), 89 Fed. Kep. 123. 


99. WaTERS—Irrigation—Appropriation.—The prior 
right to use waters for irrigation, acquired by priority 
of appropriation, is absolute, regardless of whether 
the stream furnishes a sufficiency forall; and this even 
where it was sufficient fur all appropriators up to the 
time of determining the different priorities.—HUNING 
Vv. PORTER, Ariz., 54 Pac. Rep. 534. 

100. WILLS—Bequests—Conditions Precedent.—Testa- 
tor, by a will executed several years before his death, 
bequeathed a certain sum in trust to be invested and 
paid to the legatee on his attaining the age of 30 years, 
if “at that time” the executor should deem him com- 
petent to care forand make a prudent use of the be- 
quest; but if the executor should dvem him not capable 
of managing the bequest, it was to be paid to other 
persons named. The legatee became 30 years of age 
nearly a year before testator’s death. Held, that the 
executor, as trustee, had no power to determine 
whether the legatee should be given the bequest, since 
the condition was impossible of performance as re- 
quired by the will.—STaRK Vv. CONDE, Wis.,76N. W. 
Rep. 600. 

101. WILLS—Construction—Life Estates.—A devise to 
testutor’s daughters “during their lives, said property 
to descend and be inherited by said daughters’ chil- 
dren and their heirs forever,’ vests no more thana 
life estate in such daughters.—LEWIS V. BRYCE, Penn., 
41 Atl. Rep. 275. 

102. WILLS—Devise of a Fee-simple.—Testator gave 
to his wife all his real and personal estate. A subse- 
quent clause provided that his personal estate, and 
whatever belonged to him at his death, of whatever 
nature, she could dispose of according to her own 
judgment, and that after her death his children should 
divide the same. Held, a devise of the real estate in 
fee, since the manifest purpose of the first provision 
to so devise it is not clearly altered by the subsequent 
clause.—BANZER V. BANZER, N. Y., 51 N. E. Rep. 2y1. 
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